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.nee of the ....0 Relional Companiea in that wen to flow from the div.titure and
lieu of the one BeD S"tem; (3) usubataD- the restZ'ic:tiollI wert identi&d and takeD
tial implementatioD" of equal aceeII; II (.f) into ac:count ill 1982 with Nlpect to the
the GTE 1D&101)': and (5) the pouibility of poIt-diveltituN Re,ional CompaDiel. Dot
new antitraat auitl. merel1 the~ BeD S,.tem.

The iIIue of reruJatioD, which iI common That ... 10 beeauae the eru of the
to the dilputel involvinr all three of the problem prior to the div.titure .... Dot 10

core reatric:tiolll, iI diIeuued with reapeet much the IiA of the BeD S"tam (althourb
to all of them ill Part VI. ift,fra. M for the that played • put) but ita control of the
remaiDder, some of the claimed deYelop- local aetup bottIaecb. Now that the
menta have Dot, in fact, occurred, and otb- colltrol of theM bott1eDeekI baa ahifted to
.n have DOt bad an ,ffeet 011 th' mtera- ..... NI'ionaIlIlt:ftitl, tbe7 muat~
ehaDp lertx. marbt. ily be limitId u ... the BeD Syatem to

1. DiNiMa 01 B.U S,.tft& 1ft'" PNYlIlt tMir aploitatioD of~ bout.
Sftn COM ftNt nedra, abeat lOIN.. aubetaDtin chaD,..

JIG ADd, u diIcu•• ill detail above, tbtre hal
Much it made b1 the BePmal eomp.. beD DO .--tift chaDp: the bottle

Diea of the c:ireumItaDce that tbe7 an In- DtCb an u penuin u..... It fa UD

ell wbile the BeD SJItnl wu onIr ODe. doubtedly for theM NUOIlI that the De
The diffJeultJ' with the upmGtII ad- partzDat of Jut:ieI, too, I'ICDpiIeI that
vuced hued 1IpOD that 1IDdcnJbted fact fa "the faet of diftltitaN itIelt" iI not ".
that the iDcIepeDdeDce of till RecionaI Com- suftieieDt cbupd c:ireamataDcetf to judfy
puiII from the Bell Sratm .. DOt COD- a modifIcadoD of the MtrietiuuI. a.pty.t
atitut. • DeW deftlopma~ it WII 1llUdat- 51.. .
eel ill the~ ...... dIcne that aJIo maD- The ...... CompuiII fartbIr L"'IU'
dated ~ iDteacbaDp ,.t:ril:t:iOD. The that DOW, 1IJIlib tbeD, bncbmvb a:iIt by
deene, Ill.~~. the MceUitJ for which the perfOl'lDolDCl of OM of tbeID can
that N8t:r'ietiml~ the b~- be II1aI1INd apiDat that of the lis oth-.
up of the BeD SJItem iDtO ..... or IDOI"I en.- Apia, the pouibiIit)' of die ailt-
DeW adtiIL- .Ilee of benc:hmarb WII .c'••ari17 iDc11Id-

Oariq the proc"'p that lid to the eel in the -=r. urumptioD wbicIl iJDpoMd
appI'OftlaDd 1Ilt1'7 of t:bI decrM, t:bI BeD the reatrit:t:iou apoa t:bI NY-.lfllCC••lOri

S"tam Id1'iItel tbe Com that ita naJua. of the BeD S,.... IeJ'ODd that, u dill
doD of t:bI a.a. oaaJd aDd ahoaId be euaMd in Put VI, i1V"'at die Rerional
pnmiMd OD t:bI ailtIIDeI of ..... Rqio. Compuiel an fNI, by YirtaI of the l'IP
al Compaa_,- IDd till Coart did jut latioDi propoeed by till rcc. to Idopt ..
tbat.- 'nII..-d Ihon wit:hout the tirtl1 diuhnOar ..,..'.. ud otbIr pro
...... IIIIbIpitJ that the ecmaeqUaeII ceduna, maida, ME ...........t
tL .....D' F ..olJuD:II~.~

7Q.

.. U_ 1M talala wauId 11m
."...... ., .,.-.....dIWIed
iDIO t\\"". ht" 1m~ (AT • T
ud"'fttU)"lWO~Compn"). t'bII
.......·1IIon fIIlM~ CompeaJM UDder
...... 01 ..........m.aw .... COD
......... 01 • dIIadoa 01 ClIIItI'a1IIado cbaDdII __ IIJowId.

.. AT. T..,0-....... ..., 21. Ita.
at ....s.

No AT. 1, 552 P.5upp. at 142 Do 41. 201. 214 IL
346.

... Tbe'''' dC _tr- ....
of a me dill all IWIlJ .. 1 ....
operadOlll ca....MIl.ao wtdl-
out d1!Ic:uI&r. .._n. waUl rut 18 till
FonuDI 20 Ia __ 01 __ 1M 'onuM
50 ill __ ol C- • ol Daa aad
BI"IdIawl L dIIIr aapla
orpnipMul 10 dIat ol
the 8e1l s,- .., Iftee-
cive tenatiDJ 01 10 .
whccMr m., .. _II ' willi .....
SM leCliou V... VI " 1M cIIcrw.

... s.. ..... AIDIrtt.cJl ...,., II 3-7.
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a. TM GTE AfUJlDn local ~lecomm1UlieatioDa in the aru in
SeYeral RerioDaJ CompaDiel •• arrue whic:h it IVY.;, GTE'. operationa, by

that, iDumuch U the Court approYed the contrUt. IN widely scattered. More-
utitrut colllent decree iDyomal GTE, OYII', the Rep,nal Holdinl Companies
wbich dOlI Dot iDdude 6De of bUliMI. alIo haft the taciJitieI to pl"OVide &1l the
NlU'ietioDI limiJar to tboH ill the iDItaDt iDtercit)' ud iIl~LATA traffic tbrourb-
deeree, coDliiteDey requirel the removal of out their refiona, while the GTE Operate
the reatrie:tioDi here. There iI DO merit to iDr CompaDiel control little by way of
that contoaolL intereitT~ IDd what faeilitia

[1] In the fint p_ it caDDOt NUOD- they do han an b)" aDd Iarre of the
ably be arpecl that the adoptioD of the IDtftIIeI tJpI which do DOt coyer the
GTE decrIe coDltitu_ a chup iD termI areal ill which the companiel operate.
of the MCtioa VlII(C) ItaDdard of the de- (Traucript of Harinr at 40-41). Final-
cree ill the iDltaDt cue. To pat it another Iy, iIltmIIJ plgninr documenta of GTEwa'. the Re,ional ColD"" lack 1taDdiDr and Sprint iDdicate that Sprint'. iDterex·
to aeek a modH5catioa of tbit deeNe merely chaDp Dttwort wiD, nen by 1986 or
becauae the Depuot;met of J1II_ &pHd 1981, r.ch oDlJ mteeIl GTE cia..
to a COIIIftt dec:Ne ill IDOtber aDtitnat (TruIcript of Harm, at 42), aDd the
.uit with aD IDtirely ditferat defadut, Depuot;met of Jut:ice baa oburred that
aDd the Court approqd that dec:ne. The of an IceeII liDeI ill ailtenee, only on.
Depuot;met of JaaticI ... I1IftI1 DOt ,. or two ptr CIIlt U'I ill GTE citieI aDd
quired aDCt.r Jaw to inailt 1IpoD puitJ ill that SpriDt baa the f...t of th...
the GrB CIM with the I'IIDId1 adopted ill (TruIcript of HtU'iq at 41). AD th..
the AT • T cue... M for the <Aart, it faeton na-t that IDt:r7 b)" other iDter-
... oblipd to lift, IDd it did am. CODIid- nebul' CIol'rien into the local marketa
enble deflNDCl to the partIII IDd tI.- dcnnjn,Yd b)" GTE iI far .. lik.1y and
&lrMlDeDt tIIq had~ wha it, III the IIIt:icompetitl•• efftdl of improper
turD. PUled OIl the GTI ClJIIMDt dIeNe.
AT. To au r.sapp. at mill GTE IdioaI wiD be both leu probable.......L:-_ and IDOI'I euiIJ dettc:table (footDota

r~N, wba the Covt approYed omitted).
the GTE dIeNe in DIoImbir 1IIC, it c:u. .
tan,. co""'" the IimiIarit:III IDd dItf. UfIitMl St4Ut .. G1'B Corp., 608 r .supp.
IIICII bmr.. the ....... CoaIpuiII &lid 730, m (D.D.C.1184~ NotbiDr of Iipifi

GTE, IDd 1& eDDdadId, ...., rill the c:uee bu oecaned IIDCI the GTE dec:ree
~ of J.... dIM cIIff..t~ ....ntend to aJt8r that ......mat.
mat wu jut:i&d, far tbe foDniq ,.. It ill aIIo warda DOtiq that, wba COUD-

IOU: M1 for the Dtput.1MDt of Jut:ice appand
To be 111ft, iD IGIDI adpitlcoaDt No before the Com to «w.ad the GTE Mttle

.,.., pgtIea)arIJ .. IDd Ieopt of • mat, be ....-s the am that, IhoaJd the

...... GTI or .. matebel the Court bIIIfe that &Ill IlIl of that ..ttl.
BIll 1IIt- Campa_ (at mat J:D.iIM iD Iltf wa1 Cll&.doubt QpoIl the
... the ). ID otbIr ..,., appropriat.... of .....trictioDl ill the
bon.a, till two tn- of atltltt differ BeD S)'ItIm dIent, die Dlpartmat would
to .... nllltaatW ..... prefer tbat till Com 6Ipproft the GTE

EacII of the leD n.-.a eompuilt COIlMIlt c-. rathIr thaD to cut aDy
hal a ftI7 It:roaI. domIDut podioa iD .hadoW' OIl the lID S,.... deeNe, particu-

... ok ..... s.a••WD 11II e. He" ..

2W7; U S w. e-a--.. at "...
... 1'11II _ dill _ 01 .. __ a.pou1

CampeD" IU1 or .., .. be .... diIpIned
tbID arB......... 01..__dea-.
.. usw• ...,.,.a .................'
Appe".ttI .. II ....lfon irnJftuII.

.... AI ,........... Uove. till~ III abe leU
s,... CUI buI=n, ,.. upoa abe cwIIl.Jrillan
01 (I) cbI 01 cbI..()pIndJII eomp...
lUll &om AT • T (2) .. IIDe 01 be'ifiwa
l"IIIricdou oa cbI COIDplJ:LI. n.
G'TB deer-. IDvolwI • cWfwat ta'UCNn and
dlIftrat remedies
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1arIy ita Jill. of buaiDeu ~trietioDa.l.

Th. Court approved the· GTE deeree on
that buia.

4. N.. Antit,.",t ActiMu
The Depvtment of Jua1:ice and MVeral ot

the Re,ioD&1 Compan.iel arru that the ~
StrictiODl are wmecesa&l')' because, should
the companies act in an antieompetitiv.
maDDer, it would alwa1l be poaible to
remedy the situation by a DeW antia'ut
aetioD. l • 'l1le Department ot J1IIQee ••
porta that contention, ..-nJl1 wben other
upJaDatioDi failI"

The decree ,.triCt:iODI .... to eoaaatitute
a prophylaetic meuun, ODe that would
prevut futme antitrut violationa aDd th.
ruder DeW' antitrut IlIitI or Iimilar Ie
tiou nnMCM1&r7. AT. r, sa r.8upp. at
150. It would be iIJoIicaI 01' worM to ..
Itroy ODe of the two piDan of • ct.c:Ne that
wu adopted afte loll IIIOIID01II IitiptioD
atnaale JutiDI a1moIt ta ,.,., on the
buiI ot the tbiD hope that. followiDl the
evaporatioD ot the tIIat:iaI ralilt affordld
at the COIlC1uIioD of that I1ngII, the De
partment would briDr a DeW &Iditrut Ie
doD to Itart tbe e,eIe aD 0tW...... Ia
fIct, the Department itMJf hal ill the put
called the idea of afOl'CllDeDt dIroaP a
DeW utitzut aet:ioD "clilfDpDuoa." De-
p&rtmeDt of Jut:ice RepIJ to to
the Department'. PtopwaIa S.
tioD vm-c Waiftn, AFd I, 1111 1& ...

Eo n.....r.~....
1M .If.,.,.

It iI DOt witJIout Iip"-_ that COlD'"
tmoD DOW aiItI ill tbe latallehan..~

•• om -, cMp& of Hac h. 22. Ita •
60-61.

... D.p_ of ,......... 53: ....
... II tI, JD.a4: Kl • T ..., • SL

1ft. To elM a .. i+ 'M... ae Sf's is
cIifn............. • ...7111 Ca f 'f'/ jaaIl ...
... die DlliuaDiJdt .......... ...,.
tbIIr es m_.*IIIN Ii D2 del .. __ " 1M
cIecne. _ dIM.., ...
.,.. ID ada I SIcdoe , " till
aa,tae Act ar s.a. I " 1M ..... Ad'
(Pllpa.... _ 99): is ......... _ I UiWf

PC Loa 01.'" __ cIhWoD b)' ........... c....-.. die D 'JJ"lmCiII D~_ we
tblllIIJ 1Uda ........... die ...
maD Act ... be .. willi·~ e-.
...... 120 L 235): ....... If .......
.u. \lied BeDcore (,. pp. ''''59, .".) •
• vehicle few coUUlioa ....~ could

kit, aDd that tbe e!dZ'1 of tbe Re(ionaJ
CompaDiel into that ma.rbt it not neces
I&rf to pe it maJitJ. To be .1Ift, AT • T
I1:i11 retaiDI the lion'. ahara of that market.
but then an DOW 101M sao IoDl' diItaDc:e
carrien in the UDitIdS~ eiIbt at them
HniD~ tweDty-five or more states. See
Federal CommUDieatiou Commialion, Sum
mary of Loq DiltaDee Carrien, at 2-3
(March 12, 1987); .. GUo FCC Comments
at 84-81 • Do II. A.ccDIdiq to the Depart
meDt ot J."" AT • ,.. ri9IJI apPear to
be m.Jdn~ mMeieDt~ that it would
be at Ieut pnmatare to .." the eDtry of
the RepmaI CompaieI u neeeAU'f to
preMrft iDterachule • '.Ompetft:ioD. Ie
'poIIN at 41. ". Com apweI with that
......mat.

P. .lfollW~

[II The Dljwtuwut: til Janice ItiII NCo

om"""", that die ."Jehu......icII
Nltzict:iora be lifted eoaapIalJ with ,.pec:t
to ceIhaJar radio. ,..... aDd adler mobile
intllraehup.....-. 1tIIpoue at S4
51. The buic ,...Pen for tbiI nco.
madecl modifIeIdoD it tbat mobile 16ftices
CODItitata marbta ....... from IandJiM
iDteruehanp MrYicel,·· aDd that, u the
Department puD it. e..,.. ncopizeI
that, becaue of ita hiIMr prieI aDd 1imitecl
capICitJ, cel11IJar radio .... otMr mobile
..n- cazmot be~ for till land
tiDe .....-. ad tbat ... ..,... t:MN
fora coutit:atI • ...-rata 1IIUbt. R.
lponN at Kilt

.. appropriaM IIIdINII eafwWiDiill 1Cdoa
(IIt"p alUI • 123).

.& tbeaulbarofa Ja.T....
IUrI DI,_ of J ."..
waDiIIIrtIII "'tiD -Ip eM,.....10"' 'N' ..
"to ..a_ a.... «.. CJdI of IawIuIII,
._ •• Mentsk .. r ' PL- CoIL
17M DMl ", • c..a., • ~. (1_). .s.
Data '0 .""w; _ .. Caem II of IIIfonaa.
Iioa 1aduIa7 AIIocHd- _ 2S L 'L

I" s.·VrtiIMI ... If. W..,. EZ n" C&,
m F.5upp. 6G,...,1 (I).D.C.IJU).

II" AI for ....... II II ... dIM II CIIIIDIX COlD
,. wttIl lencOl_ baa ehe...w:e be-
c:auM iii 1111 ftllDlll apII' 2' oalJ OD a OM-Way
buiI.

_._-,-----_."~---
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ropolitaD areu) wen IUch that the public
benefitI aec:ruiDr from llicbt departuret
from theltrict LATA boundaries to accom
modate motDriati with cellular phones were
so subatantial that they outnirhed. on
thia limited buia, the daqen to fair c0m

petition. AT.! To 578 F.Supp. at 647-48;
Memorandum of January 28, 1987 at 3.
Th... waivers are Dot prec:edeDtI for the
broad reUef the RerioD&1 Companiel ...k,
and that relief. wen it to be cru
would enable th... compuill to impede
competition OD a lipiticut ICIJe.

'nlere it DO buil uDder the cIIcne for
the remonJ of aD1 of the ~tzid:ioDl on
iDteruch&D,. ..me.. aDd the req..a
tor IUch retief wiD be deDiIcL

IV

MGtltifaauri,.,
A. 1IVtIwr

['] SeetioD 1I(D)(2) of the __ u
amended b1 Metion VID(A), probfbita tbe
Recional Compuill from lllADufactmoizlc
or pro,idiDc telecommunicitioDa prod1ICtI
or muufactmoizlc cutomlr pnmb. equip
mat·II' (CPE)..II

In RVJ aipificant ..pC, tbiI ..tao»
don mirron ODe of tile otMr con ..trio
tiou, that on int8raeJlallp......-: tile
manufactmoizlc ..tril:daa, too, II buecl 011
volumiDoa tZ'ial.maClj tbllocal.....".
011 it u central to tbllIIUbt .... u it II
to the int.ucbaDp ...... marbt; aDd
the iDceDtiYe aDd abiJitJ to aetlD.docaplt:i
tivel1 haft DOt beeD tip~ Ibencl
by the dmIioIl of die BeD S,... into

liS. AT. 1, 5D ' ...... m.
116. CPIl ....... d. G4 2 "4 h,.. _ ...

pi..... tJI~ adIIr .m... II
utI1aId 10 •• ' 2 ..

mm"lllicadou. IV(I). It ..
iDdude ·.,., ....
01' _ S<-MM).
"- teIemm......,...._ equip"" u ....
IMDIo ocbIr &baa (CPIl], ... .., • ClII'riIr •
jNcwIde 'SIlCOm'mkU'_ .-"t_.

NYU RepD&1~. b1 FCC rerula
tioD,111 or by aD1 other factor. IDdeed, iD
one respect the CODleqv.eDt* of • relDOYal
of the muufactmoizlc ,.tric:tion would be
even more vilibly aDd diNctly COUD~
duc:tift thaD a NIDOftl of the iDteru
ebaDp reatrietioD: a fJouriahiDr, broad
bued, iDDovative induatry would be cut
... to become ODe domiDatecl by a small
number of muclHoUDd riuta, pouibly
domiD·tecI by foreip coDilomeratea.

TU muufactmoizlc ,.triction 111 wu
buecl ill .w.taDtial pm OIl mdaCi
p.-eted by tbI D.pI.rtmat of JutiCI at
the t:rial of tbiI cue iNficatiD. that the BeD
Spttm bad iapropul1 IDODOpOtized the
market for tellcomm1lDicat:iolll equipment,
in that ita local ()perat:Iq CoIDpuieI pur
cheeM nell tq1IipmeDt primarily from
WIItenI EIec:tztc Compaf, tbe S)'Item'.
lDIIlafletariD. amuatl, aDd "eppd in
1JIt_ltic etforta to dilldn.DtIp outlide
nppJiIn." AT. f: 112 r.lapp. at 190-12.
Parther, tbe mdeDcI ....... that, while
the Ben SJIttm'.1IltIeDmpet:It: IdiritieI
in tbe 10q diItaacI marbt ".. Jarply
formuJated by AT • T~ the
clilc:rimiDatol'1 pNClHiDii&t pracd_ were
primariJJ thole of die Ioc:al ap..tiq Com
paill.uI

SiDCI tile Ben SJ*m aecDaDt:Id for ov.
m,h. percent of die aatioIa'. catral offICI
.witcbiq IDd tnn.miMknl tq1IipmeDt par-
e"',1II oDIJ amaD fncCIoDI of tM lUI'
at remaiDecl opa to iDdIpadat 1DIIl1lfae.
traren. SprifieaD1, tbe D.pI.rtmat ala
Iepd, ancl it appeared to tbe Coart,aD that
the local ()perat:Iq Compuill had a-
liI. 1'bI IDdn ... 11(I))(2) ._...... iDo

cJudbII dial~ 1M ..."... (La. 1M
..acbII) tJI tal I: c-.·Ind_ ........
will ..... ......,...,., ....
fa:IuriIII remktioD.

..t. ". Ia ClIDIIftIct -
.. tJI oI IIWaJa
tbat reprd by AT II T ..........

.. S. Huber Report .. LIS.

121. S. AT. 1. 552 ,.sup,. • 190: AT. 1, 524
F.5upp. a& 1.111. 1.114: _ ... Dl'LtIiWDI tJI
J..... Competilive 1IDpICI St,,..., a& 15.
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-
Pled ill three leneral types of antieompet·
itive conduct with reprd to the telecommu
nicaCou equipment and CPE markets.

First. As testimony and other eridenee
demoDStrated. the Operatinr Companies
manapd. by one striteI'm or other. to
purchase Western Electric'. produetl. even
when those produetl were more expensive
or of lesser quality than alternative roodl
available from UD&ffi1iated vadon.lll

Second. The Operatinl Companies and
BeD Laboratories (the Bell System'. c:entnJ
researeh aDd enriDeerin&' affiJiate) 111 en
Pled ill dilerimination in the diIHmiDa
aon of information and desip by rrutin.
Western Eleetrie premature and othenrile
preferential aeceu to neeeu&l')' tKbnica1
data, compatibility .taDdarda, aDd other iD
formation about the Operatin. Compuja'
needa and Nquirementa and the eYotria.
elwacteriltiea of the local aelw1re. The

l22. More speciftc:a1IJ. cbe Court fouad. co....
maUq oa tile~I IVideace of ali
competidw cvaducI:

TbiI cvfdeDce teaded &0 Ibow tbat cbe ...
eral ndc~ I'DCOUIda'ed • COQo

sidenblc aumber of obItrle ill U7bII &0
deIip equipIIIIDl far. ad tID 11I1 dda equip
mat to. cbe BeD 0peraIIsIa Compenjes, aDd
tbaI m.- obItrIes paopecuered. bu,-w_.
em bi-. For ....... tbI c llll*iton ...
diffiaa1ty iD 'ocaH"I cbe empIo,. ill W.....
or tile 0peraIIsIa Compa_ ........ tID ..
,.xia&e • sale; Is ...........&olD BeD camplrJ.
biUtJ IpICiftCMI.. (wtdIoul wtddI .....
nde .........- could .. be dsdlNd far ..
ca=aDeClioa widl tba 8111 DICWOfk): ... ia
per"P'Mi"l Bell 1MI tID III I.. objeat...
evaluaDoDi (wtdcb ... ....0, nquind be
fon ... could be~ "..,.,..
........... furtbIr IJt1Ikesecf dIM BeD did
aac ,...of .......
nde If DO W praduICl of
equhaIeDt qudIJ. caa. or ......te:al enp'rieL
cadGD..aftIIaItII; 1 1, cnIb~
,... hdst__ .., Mia' IlaI W....
procIuccI (to die __ -. ia ODe .

W... u..u, me ,.....a nde'I'D'" •_ .. 61 lit to WIit far ...... ... 4ft., MM 01 ba 0WIl 1IIOdeIl.
0pa8d14 Ca , .., 'Ia,&'_ ... uDder
..-are fraI8 AT • T tID bu)' &olD
w..... (... wIIa tnM product
.. ± 'II' CIII' of qualkJ) CIII' lID wait
UDdJ a W..... )nducI COIIIjI8nbIe to die
cIaind ...-.a nde aquipIDat wu ..I
able. ... .., ....rwquind &0 pnMde de
caiW judJc:adou for ....... nde purdtuo
.. widell DOl II« I f'J for die purcbae
of W equipIDalL

.", -,.

deJaya encountered in these respects by
Westen Eleetric'. competiton frequently
made it diffieu1t. if DOt iml'OUible. for them
to compete for Operatin. Comp&D1 busi
nes.: WesteI'D Electric wu ready with the
produetl when they were needed.. aDd the
competiton were ready several montba la
ter. The not unexpected result wu a fur.
ther skewinr of procurement toward the
BeD System'. muufaeturiDr arm and
away from iDdepeDdeDtII.

Third. The Bell System subsidized the
prices of ita equipment with the revenue.
from the Operatin. Companies' monopoly
servicel.lJt The effect of this practice. as
with respect to er'OIHubiidization reneral
ly, wu (1) to permit the BeD System to
UDdereut other producers of equipment
(which lacked .uch • lublicly), and (2) un
fairly to burdeD the couumen with aces-

The I¥ideDclIUPPOC'd"I tbI ~teeDthepo
iIode. &be peck.. sbowa tbac. de-
spite • poIicJ to tbe df8Cl tbI& en.
0peraHJII CoaIpaNI __ lID buy tba best
quaIky equipI a_ • tbI ..,.. prtc. reprd.
... 01 IGUI'ClI, tba cue:aunI rdIHoaIhip
amot2I die YIrioua compoDCIIJI 01 the Bell
Syam ........ prooW-.ra. Clll'iJHIouse
biu iD tba 0peraHJII~ pul"dwilll
~ (faa_ ocam.d).

AT. T, 524 ,.sup,. • 1J71-n.

121. Bell 1AbaruaIieI ... .-.Hftc fac:iUcy that
bII oftcII bella laid &0 be wUbout s-a1W any
wbae iD tbI quaIlIJ 01 itl ICieDdftc ICbJeve.
mea&.
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liTe rata for the monopoly semen they
.ere furDiahed by the 0peraQn1 Compr.
Dies. These rates reflec:ted DOt only the
c:oIta of thole servieeI but a1Io the BeD
SYltem', need for funda for undenelliDl
the manufacturers and PloYidel'l of non
monopoly produett, ..,.. thole ,nppc! in
the businesl of makinr or sellinr telecom
municatioDi equipment or CPE.

These varioua abUHI lhoukl in thlOl'J
have been ctiIc:overed ud COITtCted by fed
eraland ltate rep1atol'l, but the mdeDce
,ho.ed that. due to the lize, po.er, and
compJemy of the Bell S1ltlm and ita~
atiDe Companiea compared to the aman,
iDadequtely ltaffed nplaq bodieI. thiI
ranly oc:curncL S. Part VI, if4/ra.
Moreover••beD oceuioDaIly repJaton did
iuue orden to halt improper actmtiea, the
BeD S1ltlm lOutiDely petitioned for recon
sideratioa or rehal'iDl. IOUpt repJatory
or judjcial Ita,., pla1'd ftdenl Ia. aDd
reauJadoD apiDIt ate law ad reauJatiGD
&Del .. ftl'Ia, &Del ill other wa1l delayed
adioD uti! the npJatol'l, IDOI"I otten thaD
DOt, 101t iDtIrMt or p" up ill frutra.
tioD."

1D appro'iDe the t'dtl'ictiu6 OD the mug.
faet1U'e of tellcomDnmieatiou equipmat
and CPE, the Court obIcftd that luch
equipmat. to be of pncticalue, bad to be
coDJMeted, dinetIy or iJidinetIy. to • 1oea1
exehanre.1JI The Coart aJIo CODC1udIcl
that there iI a erit::icIJ~ be
tween te1epboDl eDIIIJIU1 equip.... aDd
CPE: the ,taDdardI for ODe cHetati the
ltandal'da far the otbIr. SIace the RePn-
a1 Compe"_ tr. to cboaM wbich
equipmeDt to ill dIlIir_tnJ ot1lele,
_ WIN able te dIetatt the ItaD6rdI to

:' wbicb tile en: bid to be ciIIipecl

1& .. .....,oI ... oI~leUs,
IlCdoat.. ,""rid Ir. '" ...Court ill ella ....
tal 01 die "..,..,...._ doca1M. AT. 1.
524'.sup,. 1361....

... .s. .. MaIH, 1_ . 70.

127. .. Court ... ,.... ..... die -minimal

addItioaaI COIIIp&tIdoa- .... 1M ..... eo.
PM'- could provide 10 ID ..., COIIIpIIiIiw
CPI marb& did DaC-~ &be ......adal
..,..n,w., (die o,.nd.aI CocDpuMI)
wauJd ill IDIicoIIIpeddw coaducI.- M.
AI 191. S. Subpul Co ia/r&

All th... problems were exacerbated by
the fact that, due to the DlOnopoly po.er
poueued by the Operadq Companies in
the aehaDp telecolDlDwUcatioDl end prod
uct market. they Jacked th. compedtive
restraiDti uthat ordiDariJy prevent the typi
ea1 verticallr·intepated company from en
pamr" in diKrimiDation and erotl-lubsidi
zatioo. 011 thiI buil. the uOperatmr Com
puieI . o. .ould be able to pay inflated
prices for. poor quality equipment and to
refJect theM ee-ta ill tHir ratel without
lutteriDa' a dimiDudoD ill nyenu..... AT"
t au F.sapp. at 190; AT. t su F.supp.
at 1J8I-TO. The Court therefore concluded
that, iDumucb u then ... DO competition
ill the end produc:t market, i.... u:ehanll
telecommUlliratioU. &lid the purchuiD, de
ci8iou of the OperatiD, Companjee .eN
larply immUDiud from competitive pree
I~. widelprad abaMI became pouibl.
&Del, iD a IIDM, aJmaIC iDnitabIe.

SiDe. the Ie,toaal Compuiea .ere to
become the ''heW' of tile BeD SfItIID with
respect to 0WMrIhip ud COIltrol of th.
10eal ()peratiq~ &lid their facilj.
-. with tile _hi iIIeIDt.:iveI &Del abili
ties u the BeD S,... iD the teJec:ommUDi
cadou eqaipmeDt marUt. the partieI
&peed OD ud the Court approved the man- .
ufacturiDc rwtriettuD OIl tbIIe companies
embodied in MetioD U(»)(2) of the decree.
Tbia, the Court decided, woaJd ..an that
parehuiDl aDd _ip dilcrimiaation and
the couequent miHDocItioD of COIta
would Dot be ~ted. AT et t sa2
F.supp. at 190-9L" ADd it a1Io COIICludecl
that, if after tile w-t-ap the ReIioDal
Compu.iea .... pennittecI to muafactaN
CPE or telecommaieltiou equipmat or
to market IUeb eqaiplMDt.," aematftHated

1& .. CourI dIll dill .......
Compuia did DOC 1_1cred fnND
providlar, L&. cn..~
from IDaDLIfal:aartIII. lie' _..., rtIk 01 aDd
compedli.. behaYtor ID .......... mta'rnel

d.. to the ... I ., Pll"'dP'dcMJ 01 lad lIP la
cleat~ wIlD __ UIIIUatl7 to ...
paftDa'I ill ID UIdIrua ClDIIIIPiftc1. AT. To
552 F.Supp. a& t9L 1& &bat 1O.now-
the RIPoaal CMape'" Cl'lIUiIUo
facNred by ochen could ,. 'D"niDIfuJ
bel.ne. apiJIIl A.T. ,. IM.. 01 tbe CPI
market. Itt. 1& 192. For m- ...... UDOftI

I
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I
I
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u.s. Y. WESTERN EUC CO.. INC.
CIIa ..6,. ....... as (D.DL Iwn

maoufaeturers would once apiD be dia&ci- would be likely, if not inevitable. The
vutqed and utbe development of a c:om- Court will DOW elaborate on several of
petitive market would be frultrated." Ide these c:onclusiona."
B. A1&ncompetitiw Actifttr u ProW,. The Department of Juatiee elaimI that

In view of that relatively recent history, teehnolorical and market chaD..., in addi
the question before the Court is whether a tion to the eDteDCe of improved federal
removal of the restriction is justified under reruJation, have rendered the rnanufaetur
section VIII(C) or whether sueh a removal inC restriction unnecesaary,l. and in this
would present a subltantial risk that coDdi- ......ment it is of coone supported by the
tions of anticompetitive activity, COnceDCZ'a- Relional Companies.lft These chances, it
tion of the telec:ommunicatioDi equipment is said, etimiDate aDy substantial risk that
market in a few handa, monopolistic: pric- the Repnal Compaajes c:ould uae their
inC, and a relatively slurph pace of~ monopoly power in the varioua telec:ommu
vatioD, wiD returD. nicatioDi equipment or CPE marketl.1D

M wiD be Hen infr'clt the short anaw., That analyais iI riddled with seriOUI flaws.
to the question about a renewal of uticam- Fine. The Deputment aad the Rerional
petitive activity here, u with I'8peet to the Compuies rel1 in Iw.tantial part on "the
interaehaDp r8Uietion, iI that DO contiDued diapenal of equipment conaump
ehan,. ha.e oc:eurred in the Jut *- tioD, and the steady conaolidation of equip
yean that would warrant remoftf of the ZDeDt procluetioD," ..,.. Deputment of JUI

resaietion on maoufaetllriDc: (1) the a.. tiee Report at 181, It.lmmiDr from the ere
rional Compuiel ltiD haft an ironeJad ation of the MY. 8eIioaaJ Companies.
bold on the local aeban,.; (2) collectively 011 thiI buiI, tbIy claim that, becaue each
the)' account for the purehueI of what ~PU11CCDUDta for DO mon thaa a rela
may be .timated at ..ent)' percent of the tiYely lman percetltap of the purehues in
national output of teleeommUDiclltiona any putieu1ar market, the purehuiD, deci
equipmat, ollly lJiptly leu tbu the share siona of one or..eraI BeJional Companies
of the pre-div.tituN BeD Syatem; (8) if caDJlOt ha.e much iInI*t on competition in
the r8trietion wen 1itted, • RerioaaJ the equipment market u a whole.
Compame. may be upeetad to aet u did AI, aplaiDecl above, OD tU molt buie
the BeD System: they woaId b1l1 aD, or and literal 1eft1 the aiItaDcI of the Hven
almoIt an of, of tMir equipmat require- RqioaaJ Compuila iI DGt a DW develop
menta from tMir 0W1l maDufaetarinr anita ment DOt CODYmplatect wbID the decree
rather than from outaiden; (4) DO me. wu ental'ld. TboIe who dnttIcL IU~

Burel, rep1atofJ or otherwiIe, an ann- mitted, aDd approYed the decftt ineluded
able effeetiftJ7 to C01IDtaraCt .ucIa actm- the r8t:riedoD OD maD"'" at the
_ ud (I) iD abaft ordIr followiDr" same time u tbIy prorided, iD. the same
moft! of tbt NItrictioD, a retarD to tH dec:rH, for the ~-apof the W System
mcmopolilt:ie, &Il1:icDmpet:it ebaneter of mto U mlD1 II twlDty-two or u few u
the taIlIcDmaaUDicadoai equipment market leVen Joc:al anita and bace into the cone-

odMn. d1lI Court nquInd IDOdU!CIdoa 01 &be pan 01 &be j" ill tbIa CiIIL 1IowIwr. u \
propoeed deaee to ...... tbe ItePoaal c:omp. wiJ1 be _ below, """-1pDC7,
... to pauMe CPIL 5IcdOIl YDJ(A). tbI N'I1A tJI die DIputIDIDI fIl Own"M'CI. a-

Ut. 0. fIl .... ...... tbt bDpM:I fIl retU1adoa. ................ - tUt ....
if .." II ctiBI ~ Ia Put VI, iIr/N.

I" Dlpu'tIDIIIt of lU111ce I.Iport at 161-7L

Qt. _ .....~ Com...... at 7-10, 32
41: U S W_ ec-........ at 32-34: leU South
Com........ It 19-24:~ Bell Como
........ II 54-60. n. FCC. too. IIqIpOrU &be
raDO¥al of &be~ r.-alaloa. • it
cbiI wUIa f'IIII*I to all tbe odMr ..-rtctloaI,
aDd • it did from &be clay Lbe1wwe aIa'Id u
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spondiDr dispersal of purehuiDr power.'·
To make SIDle of the decree u a whole,
therefore. it must neceuariJy be Illumed
that somethinr more thaD the seven-fokl
division of the purchuinr deciaioDi it re
quired to CODltitute the chaDpd c:ircuJD.
stanees contemplated by Hetion VIII(C) u
a prerequisite to a removal of the maaufae
turinr restriction.1M

It is true. of course. that aDY part:icaJar
RerionaJ Company doel DOC, by itM1f, haft
a domiDlDt share iD the national equipment
market. ThiI does not vitiate the aubetu
t:ial pouibilitr. bowever, that IVa OIl ita
own, IUeh a company coulct 1111 ita moaopo
11 power to en,.,. iD aDticompetitive co...
duet iD the equipment marketa. national or
repDal.

n.. Dqartmftt 01~ t:OfIt:«la
tJuJt if tM ,.tnmtm .,.,.. lijt«l, ICIM 01
tM R"unuu CoMJHlft. wvlil MJtiIh Gll
or ftlGrl, tJll 01itt .,u",.,.t 1fMdI""""
ill 0IffI ftlGftv/Getu,;,., qfJUiIJt&III Dr.
Huber _.·teI that acJum iD-bo..
purehuiDr by aDy part:icaJar RetionaI
Company wiD, depeDdinCupoD the type of

ID. s. PIrt ID-C-I.......

1M. Wbaa it .... tile cMcne., dae Court fauDd
tha&. aItbouP the CM'lplIIiII would tbaWw
be function;", lad., ,rIe,•.,....., would ...
tbe MIDI iIIcIIIInw ad 10 dIIcrt ...
ill &be MIDI 11IIIIIIII' .., fUll&>
tioailll ....... &be '''If' II 01 die lIeD .,...
AT .. 1: 552 '..... II 110-12. ". Court
appcowd die~ I ......... IN I.'"
ed b, &be~ pre f "hects_ 01118~
Jioa tbM M •• IQreUhood .... dial. If
pcn:DiIMd 10 .fw:Iun 'TIT:IIm"'Ullk:lldoai
eqvtpmee ..., _ .. aD 01 .............
C:cn..'. CIIlIUId .... :1 t1 r1III die aIIIiDI
i.DcIaIiwI would. diem". 'mef!fU'....
mem

""" ai ... f..... ca ill
su""'--dal pordoat 01 die -n..

IJI. DI'IJalllllltI'......,.'69-7O;_
HuJ.r~ at •••11 .. Dllltnm.....
......- -. due. die ca-. rtlb.1Dd
ecoa__ 01 .... 1& ....,.......
a! CoaIpaaJ .., iDIO ,rod"cdaa of canI
omc. awtac:MI would .... pul 01 • jai8l ....
tuN wtda .. aiIIbII CIIIInI aftIIcIlWitcII .....uDcIuaw nIbIr ... __ iDdI¥IduaI .....
DIpanmat 01 J__ I.Ipart II 17....77; ...
.... II 107. 11Ia&.., be cornc:I. bu& It
.obMuIIy doll IIaI IIJPPGft eUmtudoD 01 tile
reIII'tcdoa. S. Subs*' C, I1Ifr&

AD iDwmpdoa~ b, tile N.. Y«k
DepInmem of PubUc: Service Ibowed thai Nft'

equipment. foNCJole fin to fifteen pereeut
of the United Stat.e equipment market, IJI

althourh with ~peet to IOIDe itema of
equipment that proportion may reach ..
hirh u twenty percent.'"

[101 Tb.. ttrw- are of course hirhJy
sipitieant iD aDd of tbemaelv... Uuder
the law, .erioUi competitive concerns are
railed eva wbeD relatiTely smaJI market
lbareI, for aample u low u HVen or
eirht percent, would be fonclOled II a
~ult of leverqtq of replaced monopo
lieI blto a related but u.nreplated market.
S. at_ Toil Ptn.r Co. 17. UJlit«l St4ta,
_JWGj Ihrkq PUtO, I'M. 17. Eutm4J1
Kod4k Co., 608 P.2d 288. 2'75-16 (2d Cir.
19'79), em. tin..~ U.s. 1098, 100 S.Ct.
1061. 62 LEcl.2d '788 (1980); AT. 1, 524
r.supp. at 1m 0.114;I~ T,L
• T.L Co. .. G'l'8 Corp., 449 r .supp. 1158,
11'"-88 (D.Bawaii lW71). 'nUl leverqiDr
doetriDe Ierv. aDtitzut iDtel'llti by 1IIur
ine that DlOl"I etfJciIDt producen aN not
aeluded from the III&Ibt, ucl it prevata
frutration of publie repJatioD of.~
er !'atM."

York T.,... ......."'7 01 NYNEX. ID8de
..1DI)'oIhe 1*0IIII 01 hi~ 01 a8ke
..,._ ,.. .,11.. cIradI odMr IUCb
equipIDIIII from MIICO, NYNEX sub:.
1idIar7. IDidaI IrtIf a& IL 1'Iaa&.,.nace iI·
IOIDI hldkadcMt 01 would OOCUI' If the
....... CoaIpudII die aurborttJ 10 mug.
f8ctun t"ox'molllJcedou ......, aDd
CPE.

136. Huber Report II 1.15, 1..... 14.13-14; ..
tWo DepataDaII 01 JUIdaI Il.,aft II 169-10.
7....7'. AIr....... dip df die .......
eM. tt.e .., faar equipJDaII
~ thin ......, '*-
IbaD tbaI aulJdcalllawl 'c2hIe1O OM .".
01 equipmeaI will DDC die c:aocluIIoaa with
r...-a to &be ..... eo-_ 01 TaDdJ Cor·
pandaD a& lL

m. A:c.... 10 ..,... by ODe Ie:.... ecn,..,. die 01 aIftce
IWitdI~ Ia ,tIS to m-COIII,.__ ... .....,.. ...- (CIDIIIII8Nd
to tile Bell .,..•• I.' paa' hi. fJI ....,.
OM perceIII).... IbIIr ....... 01 win c:aWt pur.
e:a- ... .....,... pa'ClIIIL U 5 W_ Apr
peadia, Table 12, a& .\-3. A-4.

... The DepataDaII 01 J..- ....... tbiJ
doariDe tbrouPout tile pacIIDcJ 01 die AT" T
proc:eediftp in tIdI Court. s. ..... Memorano

.~,
I
I
I
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141. s. .... 135...... n. HubIr bpon
... OD to raJ Cat 14.16-11):

A muc:Ia ..... pIauoibIe Il:IIUrio wouJd
have .. DC ..-iIII iIII:o a joUII mllW"I
with ODI fJI ......blf cIoIDMIc or for·
eip~ aDd ill OWD
c:apdw aI!UIIII to , ..hide • paOHatel ...
but fraaa wbida to .-r:k aadoGRI .... lD •
aaztoaal..n.. .... fanIp 1IIIDUfKtur·
en .. viftIIaIJ, paaraataId prafttabUllJ ill
their ... man.. '" .,...._ • capdw
.... left pricIIn. For dIIm,
aa1d*ll lD .. U.... s.. ia •
wiDdfaIL -., til..muufIcNr·
en cIaa far a S 10 10
paaaI 01 1M u.s. which
equaa. 10 IBOCI IM'tn• Of
COUI"M. UIIdIr ., CIOIIInCl be-
tweal • fonIp IIIUI1I&cturw aD 1lIOC.
ehe afftu- would be faIrIJ fne 10 CUIIOmize
sw;~ _II.~ PDdardo.aad
then c-.. IpIdaIltJ lnDIfer pricII for the
speci&llJ product proricW.

·14 SM Com_ of North Amerlcu Telecom
munlQtiona AModnzt.oD u 11-11.

1& Far ..,.., Dr. H....... c:oach ded tbIl
eUeinettoe ....~ would pIrIDit ....
'11'0_ Cmnpe'" to bop crtdcal .... 1D
fwznTf. he .....mJInrad IIIUIUfacIurwL
H.... ..., til 14.13, 1...2Q., 16.15, 16.19. AD
om. ClOIKlIi¥abII COUIII oi CODdaIC! .., .......... (anpn." .. aNW 111M .. RIIzfaIaI.
pedIM iaIpIcI ........ prcMIioIl fJI ....
dMa .... dIM _ die .... loop IIIDukao
MOUIlJ far CGIMnSIioaI, cilia IraD
lDi", n1Iled .,vceg Ia order
f... Iocalloap 10 be IIIId ill ............ III
elearoaJc ... is required OD ..cia ad oi die
loop. ... IDCMA CoauDeata II 2G-Z2. Ileach
leIioaa1 Compuly had~ ames.a
IDiWoD acc.a Uaeo, Huberllepon til Table G....
aDd ach eMc:IroDic Mtcle COlI S300 ,.. Uae.
thea acb such compaay couJd CODtr'OI approxi.

u.s. y. WE8TERH ELEe. co.. INC.
a.••T.I ' ...... at (DJt.C. 111'7)

AdditioaaJly, the cited filum aetuaJly baa beea that RepD&1 Companies have
fail to preseat the full meuure of the eatered marbta, maay eatirely foreip to
anticompetitive situatioa siDce they foeua te1eeommUDieatioaa. just u quic:1dy u they
endle1y on national and even iDtematioul were lepDy trw to do 10 by judicial con
marketa. See. '.g., Department of Justice Itruetion, niver. or otherwile. and oeca·
Report at 171-12 Do 337. 113. To obtaill a sioaaIly eVeD whe they were Dot lepUy
realiItie pie:ture, ODe mUit a1IO evaluate the free to do 10. It would be endlely unreal
individual Regional Company power in istie to Ulume that these companies would
their reaional marketa or submarketa. hereafter fundamentally reverse their pat
See. '.g., Brovm SIuJe Co. v. U1Iit«J Suua. tern of behavior and refrain from entry
370 u.s. ~, 324-25, 82 S.Cc. lS02. 1528- into the telecommunications and CPE bWli
24, 8 L.Ed.2d 510 (1962). In their reaiona. n... that are allied to enterprises in
these eompani. oeeup1 poIitiona of aD- whieh theM eompaDiel are· already en
questionable dominance.'" and Iubltantial ppd and that are potentially fertile
antieompetitive effeeta would be felt ill lOureeI of cralHubiidy I~tfa.

~ese re~~ marketa if e: manufaetur- The eompuiel r;sy a1IO be expeeted to
mr N8tric:t:ioD were lifted. be ID01:ivatC to IDwr theM marUta by the

Surpstiona bave beea made that, at dJnamica of the relatioaa &mODI them and
leut with N8peet to SOlM itemI ot eq~ the impuatiY. of the marketplace. Their
ment, not aU Rerioul CompaDiel would eorporate imapI will DOt tolerate their a~
purehue it from their on atfiUatei. Nat ltatio., &lid a Iea'ioul Compuy that opt
only ia any such UlumptioD eoDtndJc:ted lei out mar be fcnmd by lbareholden and
by the Department of Juadce aDd Huber others to haft PUltel up a profttable emn
reporta,ItI but uperieDee liDee diY.titaN lion iIlto aD adjacat marbt.IG

dum ill OppoIldoa to Dlfwndanll' MGdoIl far lUIe11a 16 bOBoD tqUipIDn. marbt withiD ita
lDvolUDW)' I)ipni_' pp. 72-10. 363: PnIriaI OWD f'IIIoa. Tr=='r1.. dU pd.... 10 • na-
BrW far .... Uailed -. pp. .....54, 57-40: lioaal focuI. ..... dIaD a S40 bIIIIoa marUc
Cowpct1liw Im.-c Sea==- at 9: ..,... cauJd be foa.~lld 10 ClDlllpeddoa. "Such.
April 5, 1914 npntta,1eCtioD VDl(C) ..mrs. .wIo EN would be tile .... bell far do
pp. 7, 1~16. Now, i·.pU"'bI7..... o.p.n. ff,.itdMa """.mntioDl equlpmal maDU-
mat ... dIM~ WiilClllIU nat ~.... IDC:MA c:oaua.ta II ~21.
rai..t wbal lDo.,oliII IJIID •
lV"'mt.' ponIoa of dII , WID' JDIIIUIK-
Nr'iaI marUL DIpuuDeIIl tJI JUIdce Iltpon at
162. 166. 116. No I'IMOIl is funiIbId far tb1a
c!IaaItI ill ...,.,

139. ODIJ Iaa'II CIDIrIoI .. IWttdIII NqUire
ecoDOllliel tJllCaIe...diu tbaIe allowable
ill ODe ....... Co.....,.,.. Huller Iltpon
1& 16.1..11.

•
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In any eVeDt, u explaiDed above. sectioD
VIU(C) of the decree prohibita the littiDr of
a liDe of buameu restrictiOD if a RerioDal
Compuy merely "could" impede competi
tiOD ill the market it seeks permiuioD to
enter: it does not elwp the Court with
(mclinr that suc:h a company "would" do
so. In law, under section VIII(C). aDd in
experienc:e OD the buil of BerioD&l Compa
ny behavior to date, it iI reuoDable to
ulume that all the RerioD&l Compuiel
would enter the maaufaeturiDr market;
that they would ..tialy an or nearI1 all ot
their equipment Deeda from their 0WIl maD

utaeturiDr lublicHarM.; and that the,
wou1d thua fONClole OD aD averap lOme

HVeDty perclDt or IlION ot the nriou
eqllipmeDt marketa.1tl ". woald ot
coune coDititute aD aormou step back to .
the pre-ctiveatituN IituatioD.1..

In additioD, RePaal Compu)" eoDCluct
taken iD reapo.... to itI iDcIDtin to par
ehue equipmat from itI 0W1l aftiliete or
joint venture pu1DeI' <- Subpart c, i,,·
Ira), woaJd tad to crate a MDranRd,
i~ equipmat market ill which
each manufaetanr woaJd ..n primariJJ to
the BeIiODal CompI.aJ with wbicb it ....
affiJiated-a den10pmeDt that would ....
further .briDk, aDd ahriDk drut:icaD1, the
size of the lquipmeDt marbt that .... DOt
simplJ puuiticaLWI

C. JoifIt R.,wul COllI,.", Adiotu
TheM thrata to eowpItitiuu woaJcl be

further aaraftWCI it the BeIioUl Compa-

.4 Aw,,,,, a =J ,811 fa ,..eeDI .....
01 the~ __ CoaIpaaJo.

..... • Caun .. _ ..with tbe iJIIpIkoa.
tioa 01- a ,e.. bJ
........ b _ C~...
..purchuId......., "0111I 01 tbe ....
a1 cable ...X'". ~I......n dIII_
•..., a put oldie ....__ far ....
aad~,.... _ dwlfon eIf.._'"
Conun-g • 3S ... rt.

Dies acted in CODcert with respeet to manu
faeturiDr &ad purebuillr.. There hu been
no shonr nor .... plauaible lpeculation
that the compaDiel eouJd Dot or wou1d not
act ill combinatioD (1) by enterinr iDto a
plic:it or implic:it qntmeDti with each oth
er reprdiDr apeeiflcatiODl or iIltereoDDee
tiOD requiremeDta. or (2) by disadvaDtapr
UDaffiliated muufaeturen by makiDr ual
ot their participatioD in BelIeore.1

"

It iI arped that the RerioD&l Companiet
art mon libb" to compete fiercely with
taeb other for the pracvemeat bUlineSl
tbaD to act ioiDd7 &lid ill combiDadon. It
wiD DO doubt occur to lOme or all of thae
com~, however, that each of them
woulcl beDeftt ftDMeiaDy if it could maDU
faetura for ... aDd ..niD ita own nrion,
an of ita maDufactariDr output, without
far ot the OD!J tormidable competition
uaotb. RqiouJ Compur-and thu pol
... aD tDOnDOQI capdft market,1C7 Cut-
tbraat competitioD br an apiDIt an ill an
the rerioaa would DOt .lOok aearly u attrac
ave from aD ecoaomie poiDt of new.

It hal a1Io bea na-t.ed that coUu.ion
tbroup the BeIJcon eoueetioD eouJd be
PN,atlcl by Umit:iDr BeDcon'. ptl"IDitted
rap ot actmtieI. Depl.rt:meDt ot Jutice
Report at 178. That arpmeDt, too, looks
f. more palatable ill CDIICIpt thaD it dati
wheD the· aee"'&!7 dItaiII of implemeDta
doD are aamined. No pnpoDeDt of the
Bellcore-limitatioD approub baa lua-ted,
either aeaeraDr or aprifIcel17, how that
entity'l acti,itiM IhoaJd or could be limit-

profitable aad ... tnNIIh. JIIDI to II!UI8te with
• ....... CoaIpaaJo ndIIr tMa eo 'nempc eo
marta CPI oa a ............ OppaIIdoa
of Nordl AmaicaDT~ AIIDc:i
adoa AI 9•

..... 8eUcon .. artIlDIII1 bDwD • tbe Ca
11'III 511ft Orp.he.. W N E' .. c...
569 F.$upp. • lU~." Per _ 01
tbe 8eUcon fuDcd-. _..... Par ....
raIOIL die D ; InaI_ rll.... eifel _ .....
I,. the cowpeddN rI joUIt ......
Compuy purdwd,. ded a1tbouIb
it do. COIlClIde tb8I could fuDc:tioD to
diMdvanaap tbe Compent" competi.
Ion. RapoIUl8I 12.. . -

.41. .s. note 10t0, ......
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eel l41 The rtUOn for that reticence ••im
pie.

Bellcore hu responsibility under the de
cree to prevent the technical trapenmtioa
and henee the deterioration of the national
telephone network; to perform the tIc:Imi
cal and engineerinr responsibilitiel that
must be performed on a centralized bail if
there is to be a sinrle fuDe:tioDiD~ .JIWD;
to set the technical and performanee ltaD
darda for network equipment; aDd to act
as a central Uaiaon between the emJiu
telephone system and the militarTl and
other emerreney fuDc:tiou. AT. t 512
F.Supp. at~ W_um El«tm Co.,
569 F.Supp. at 1114-18. To decentralize or
otherwise to limit the l"M])Ouibilitiel of
BeUcore so u to prneDt itI UN U & ..

hiele for anticompe:itive aetioa by the Be
rional Companjel would iDeritably fnc
ment and fruatrate Bellcore'. centraJiziDr
responsibilities which, notwitbatandiDr the
divestiture, permit the natioa'. teJec:ommu
Dic:atiODI Iysteml to CODtiDlII to tuDetioD
on the bu. of ODe natioaal network with
one national quality ltandard. It would
&lao undermine BeDc:oI"l'. ability to act u
the critical tiDk between the em:uu te"
phone IJI1iemI aDd the .national def8DH
commUDicatioDa Detworb."

The Bellcol"l problem thu ~1eI the
squ.ariDI of the c:irde. If BeDcon'1 powen
are cut t.ck to safepard apiut Rerional
Company colluion in maaatactariDc, znar.
ketiDl. IDd parcbuiDc, it. will be et.priytd

14L the Depu1maI of J-a ,.. OD hi old
ItaDlIbJ far ....... ,,_art.... DO ...,...

CODIi_ willa ill , Mllt_ tile poIIibWIJ 01 •
....~ ICIIoa. ...,aaM. 124. .s.
_1M, .....

I'" W.-.".... eo.. 569'.Iapp. at 1113
IS.

la £,., ('me... PedIndGa tI AIDIrica eo.
IDIIIII • Z. J6-4O: Ad Hoc T'" ,"nm""tcedoDI
Ulin Committee Cce- .,. at 11-12; I--.
tioaal eamm ....k8dau ........... Commenll
at 11-l2.

151. GaIralI!Mclric ComIl'Ullkadoal aad SIr·
*- Commenra at~ MCI I.tIpoue at
70-79.

ID. Ual_ TeIecollUDUIlicIdoai Commeau aI
2~2!: TKOIIic T..... CcwponIioa Com
meD&I II 1~17.

of the capacity to perform ita nationaJ coor.
diDatiDr and staDdard-settiDr functions: if
ita powers are lett intact, it wiD stand as a
suitable vehicle for joint Rqional Company
action with respect to the manufaeture ot
te1ecommUDicatioDi equipmeat and ePEe

D. Elftct 01 Removo.l on In1UnKJtioll

Not only is there no buis for concludinr
that the conditiou that caused the esta~

liahment of the manufaeturinr restriction
in the deeree have eeued to exist, but the
removal of that restriction at this juncture
would arreat or nullifJ li,mtieant positive
cMYelopmenta that have occurred since
then.

AI diIc:u.ued above, it C&DDOt be serious
ly dilputed that the Rqional Companies'
local aem,.. contiDue to be monopolies;
that & Relioaal Compaay that wu permit.'
ted to enter muufaeturinr would satisfy
itt equipment Deeda aclusively or primari
ly from ita OWD affjIjate; aDd that such
aetifitid woaJd contrav,. the very PW'
paM of the decne to pl"l't'ent leveralinr
of RePmal Compaay local aemre monopo_ 10 U to forecJoM iDdepeDdent manu-

faeturen from a "err .w.taDtiaJ part of
the telecommUDicatiou market. For these
talGU, reteDtioa of the lDaIlufaeturiDr reo
.tI'ietion is I1Ipported by c:ouumen, III
interucbaDp c:&n'ien,111 iDdependent.local
euhaDp earrierI,18 ceI1aJar c:arrien, lSI

lDaIlufac:tarerl, IUPPIien. aDd senicen,IN

labor wUoU,1II IDd .tate rep]ators.·11

lSI. McCaw CoaUInaDicadoaa CommeDu at 17-
19.

1M. m.ctroaIc~ Auodertoa Coaunenca
at 11-22; NorIb AIDIricaD T......."anaaic·Hona
Auod·doD Com""D1i • 7. IDOlA Com
IDIIltI It 14-Q: U...... sa.... TtllcDauDuD.iea
aou SuppIiIn MlDdIIloal com,,",", II 17
53: TaadJ Corpondoa e-ornnll II 10-30;
CBEMA ConImeali at 29-33.

IJ5. CoIIIIDUIIic:IdoD Won.. 01 AmIrica Com
m.DIIo AppIndb at ....

.... PublIc ServIce (',omml"~ 01 tile Dlltriet of
Columbia CoauDeDUIl 21-29, ,..38: Kaeuc:ky
PubUc 5crYtc:e Commj.jon CommeDUIl 2>.25.
21.
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The Reponal Companies arrue in re
sponse that the neptiv•• both in reprd to
substaDee and to .opinioa iD the market
place of ideu, are outweirhed by the fact
that research, iDDovatioD, developmeat of
new produe:tl, and improvemeatl in quality
assurance would be inhibited uaJ.. they
are pennitted to participate in the various
aspects ot the manufaeturinr cycle. liT Oae
problem with that arrumeat iI that it p....
cisely mirron the poiDta advanced by tU
Bell System at the trial of tbiI CUI tbac
the effieieaei. of interratioa outweirh
such independeat competitioa u mirht 0c
cur u a coDHquenee of freer 1Dtr'7 into
the market, and that NHI.1'eh and deve~
meat would wither if the Bell S)'IWD wen
broken up-md that were squarely~
ed by the decree. u th.,. bad to be oa th..
t&eta UDder the antitrut laWl.III A1moIt
by definition. theM same &rJ11lDeata eaDJlot
qualify u ehaaps c:opizable UDder He
tioa VDI(C).

ADother. equally compeJUnr aDlwer it
that the Re(ional Compay &J'I1UDIDt bu
already beea proved to be faeta&Ily wroar:
there hu bee a t10wetiDr of NIeU'Ch,
development, iDDo'rat:ioD, introduet:ioD of
Dew produeta, and quality 1111UUCI; Dew

firma have eatered the marbt; prieeI of
equipmeat han decIiDed dramaticaJly·
(accordiDr to lOme bJ u much u fifty
percent in lOme e&tepriIe);" &lid compe
tition fIouriahei ill a marbt that had ...

a57. s.. ..... NYNEX Com...... .q...,c7; BeIJ.
SouIb Commeatl .. Z2-Z3: AaIIrlt8dI Com
meDII at 36-40:~ Bell Comment!
at 55: U S W_ Comm If" ~J4.

... vlftk:al~ II _ ua.LawfuJ MIUCb;
bu& it CUi be UIIklaaIpIdd.. UDder CIIftlIiIl ciro
nmwa_ IbIn II .... at ,.....,..
aDd ......., opallllui& AT. r. 524
F.5upp. .. 1369, Un.a. DepInmIa& ol JUIdIle IIIpart 1& 162oQ.
171-73. .

... u.s. TeJ.:olDID'm'ndoM SuppUen Ana_
UoG at 12-13-

.6a. s.JolDOD~ SIDct • rdl CD T_
commllDicadoaa EquqI..... tbI UIIi'" sc...
Marb&, at 11 a-. 1917): &1 F:DOGie 1Ddum'1
AuodIIiOil at 2-

a& OM lelloaaI Compuy ItI'* tbII tbI ....
strlcdoD • 'quaramiDe(I) tbI UIIique capUiJJtIeI
aDd Iulowledp tbe [compuU_] piA froID de-

relatively little of it before. The equipment
market now coaaiatl of lOme six or eirht
very larp firma, ODe to two hundred medi
um-sizecl firma. and hundredl of ,till small
er, vilOroUl, and inventive firma, ,.. some
of them ill profitable relatioaahipa with oa.
or more of the Re(ioaaJ Companila.,a

U the restriction were removed. there
would be a serious risk of a retum to
coaditioaa of uticompedtivt activity, con
eeatratioD of the telecommUDieatioaa eq~
meat market in few handa, moaopolistic
PriC:iDC, and • relatively .1urJiah pace ot
iDDovatioa. Accordiq to a ctiltiDlUilhed
outaide obMrver, the Rqioaal Companies
would then become '·eentz'al viroroua play
en ill the equipment ~~.vket, buyinr many
ot tU I'MOv [firma], intepoatiDr ..mees
and equipment .... and d.velopinr into
MYa .maIler venioDl of what once wu
AT • T."'·

Certaialr the tmerpDCI .u eDtI)" of
the dec:ne of a dfIpened equipmat mar
ket chanet:erized to aD UDpncedeatld ex
tent bJ iDDovatioD 'M fa proof that the fruit
ful comped1:ioll the dec:rM aoqht to .tab
liIh it here. It thiI aadoD it aeriou about
the Deed for competiar effectively with
ever more inpDiou fONip prodacen, ...
pec:iaDy in a hiP tIchDo1ol7 market such
u teleeommUDicatioDl, the I01U'CIS of m
v_doD and innovation repreleDtId by com
petition and bJ compet:iton that do DOt rely

Api.~ ... INfntatnt... tbe Ioca1
necwort... US W_~ 1& 17 (quoc.
iDI saute! TeIecommuD'cadoal eom u at
24). Hoc only doll tJdI ........ 1impJ)' ....
poiDu made owr ... owr durtIII tbI trial b)'
tbI leU S,... wtda IiJIIWu' lack ol ,,::.'.
bu& it it aIIo factuaIJJ ..r.... 11Ie~.

UOD mcn11 ,.Ita'i tbI ,.cuI CampI""
from oace apia~ bDwiedII ...
by vinue ol their~ maaapolJ fnar::ID
• for dIeir .. -.& rw IDMollllJidliri
purp aIII; it'" - dill bDwiedII
from ..... ca.....n ..,

IIIIIlU&caarws for die I:eDIftt oldie te*olDlDU
Ilica&ioaa .,..., tbI iDdutR7.... abe pubUc.

a& Sa1OIIIOD BrochIn. Stock I, F rdI OD T_
COIDJIlUDieatioaa EqutpIDeDI, ."., • 11 (M.
1917).

.M. S. DOle 330. iIrfr&
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16'7. NTIA .. _ to ......... tbI& -ra it DO

IeCnl daM u.s. oorparIIIaaI ..... DOt aI·
..,. pnMII wbID oaafroared wim.._ve fomp_" ~., ..
(F)innI JUdI • AT • T did DGlJlui~y
develop &be abWC)' to fuacdoa iD coaapetitive
mar'au beca.. for ,.,. die COIDPU1 did not ...
need to, uad ..... III nIOUI"CG to Jalilfyiq .
•~. Bell s,... NqUiranatta.- NT1A
Trade Report at 17-11.

--
u.s. Y. WESTERN EL£C. CO.. INC.

aa.. I" ....... as (D.D.C. 1117)

OD fixed rates of returD u the priDeipal their monopoly power should they be al·
source of their income mUit not be shut lowed into m&IlufaetlU'inl.

off. The Department of JUltic:e acla10wledges
In any event, insofar u this Court's obJi. that removal of the reltrietioD will be fol

paoDl under the antitrust laws and under lowed by the displacement of many of the
the decree are concerned, it is not prepared competiton, pottillatin, that inc:reuinr
to halt the prorreu that hal been made by concentration in the equipment marketa is
independent manufacturers and Mllen, inevitable. Report at 171-76. However,
larre and small. toward a renWnely com- trends with respect at least to some types
petitive environment in the teleeommaniea- of equipment have bien precisely in the
CoDi equipment market, by modifyin, the Oppolite ctireet:ion, and whatever inevitabili
decree so u to turD back the clock toward ty there is to pater concentration would
domiDation of the market by the Bell~ flow primarily from the effec:ta of the re-
nopolista. IDOft1 of the ~t:rietioaa. Sa pp. 561~2,

E. Ftn"ftg1I-DomifUJutl JiYrru iftfi"a. The Department's ~ition eontem-
Cf'OfIJdi1lf Out Sp«UJliud pia.. with what may ollly be eharacte,..

MGfttifactK,..,., ized u remarkable equanimity for an anti-
The Relional Compuiel tInaI1y conteDd tz'uIt worctlDeDt apnc:J. tile ready de

that such fadon u the eeollOllliel of acaIe stnet:ioD of many hillMluaJitJ firma pro
involved in m&IlufaeturiD" the inereum, duem, hilJMluaJitJ rooda that hav.
standardization of interconnection require- .merpd IiDce diT.dtan, ancl that are per
menta, and the vipr of the exiatiDI com.. forminl importaDt HI"rice to the economy.
tition wiD prevent them from becomiq roe- 1Ddeed, ac:c:ordiq to another pnmment
gionaJ moDOPOUata should the1 be allowed areney, the CoIIu:MrcI Department's
into the m&IlufaeturiDl market. That COD- NTIA, the ... iaDovativ' and effieient
tenDon, too, 1acb merit. AmericaD baIiDIu. an nnJr the Jarrett

In the first plaee, seven! of the auumpo or the moR hiPJ1 iDtep'&ted but amaller,
QODl underlyiq thiI eontenDon an not spedaJiled tfrma.l. NTIA. Tnde Report:
eorreet. For aample, althoalh economies .u..i.,., u.. EI/ft:D 01 Clun.gi", tM AT
of sc:ale apply to 101M tJpII of equipment. • T Aftti,.,., Count D«:Jw at 17-18
they do DOt to otberL LibwiH, the tnad (FebruarJ 4, 198'7).'-

in intereoaDeet:ioa reqllimMDti for lach Moreover, the ~t of Justice
itelDl u data commUDieaDoDl equipment Jack of eoDeenI reprdiq CODC8DtraUon ii
hu ac:tualr been tcnrud leu mUformity.t- norea the effect lach CODCIIltratiaa wiD

BeyODd that, while the eompetitiYe.. have on the .urrivaI of eompetitioD itlelt in
tun of the eqaipmat lII&DufaetIlriDl b_ several equipmat IIIU'bta, aDd the threat
DeI8 depeada to all ateat UpOD the type ot that wiD be poeecl by eM "lDq manufae
mubt that ill at iIne, the fact that COlD»> tuI'iDc moaopo17 01' olippo17 iDftloriDa' for
titiDD II s---tIJ t.ltb1 aDd ItroDl ill eip fhrma. AccoflliaI to NTIA, the maG

IIIDY marbtI doll DOt ctintiftitb the ability plausible ICIIWio ill at IIut OM tIIIcom
of the &epJaaI CoJllPlDi- to leftrap mUDicaDoDl marUt II tbat, ill the IftDt of

1& WIdII ClODOIDIII 01 IC&Ie IN pn:IIDI ill wart -"'Id ilI_ .,..... II tadaJ 1dIbI1"
c:eaual oIftce IWttda~ tMy an ca~ 1IMIhIaI ...., ..... ftrmI,
DOC ill "...IIIJCldaIll tqUipaaeDl iD-
etu.r,. ('0 IDCMA (0""""'1 at 30 willi
DIp&nmaaa 01 '1IIdce I.epaft • 171-76 ..
H..... I.epaft • 14.14. 1111 tnnd ill iDIercoa
DICIiaa requDaneD'I ...... IGWU'd ... UDi·
fonniC)' wtdl NIl*' to daIa COIDIIItmic:aIioDl
equipcneDt. IDCMA Cornman. at 42...3.
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a removal of the deeree restrictioD OD maD

ufae:turia,. the Re~oD&1 Compaaies will
jom forees with mammoth manufaetUrin,
empires,I. mOlt likely foreip.'· aDd that
this will pose a substantial risk of destrue
tiOD of the United States ceDtral office
equipment manufaeturin, induatry. NTlA
Trade Report at 125-26.171

nese predictions are plausible. Dr. Hu
ber's survey hu found that affiliatiou be
tween central office .witch muufaet1U'en
aDd telephoDe service compaaiel haft tIJlCI.
ed to develop U"OUDd the world wberever
st:ru.etm'SJ restrainta aN abient. Huber
Report at 14.21-28. TJUa ia DOt .urpriaiDc.
Maaufaetullrs hay. .troq iDceativea to
seek market shan ..paru.... in the
form of an affDiadoD with Iarp achup
senice providers .uch u the Recioaal
Compaaie8; aad theM- ~Dlpuiel, in turD
are attractecl by the acquilit:ioD of apertiM
&Dd, mort importutJy, the minjmiuticm of
rilt embodied ill partMnhipl with hllP
tauutactaren with ample capitaL

BeeaUH of their aile, capital, aDd ...
sured lOurce of iDcome from the ratep&1U"
supported telepboM affIDia_ of the Be
lioaaJ Compuiel, tbeM iIltarDatioaal Ii
anta will haft the marbt power to Idjaat
price almOit at wiD to ICbine market
share, to the iDmtable dltrimeDt of met..
padet doJDelQc procIucera. III Ihort, die
etfeet of the J1IItiee J)eputmat'.1CID&rio
ia likely to be tbI &plutmat of amaD,
et&ient AmeicaD firma by • fnr hllP
s)'Ddicates colllpGMCl of tanip CODlpuJ'
aDd Relioaal Compuy compoDIDta whoM
.urriva1 aDd damiMdoIl ill tb.iI a'f'iroD.
met wiD ban ...~ by facton
UDl"elated to 4Mciaq « quJfty of per
form....

1& NTIA T-.I.tpan. A i 4'" __ of
"'-fi"IdM AT. T.......o..uDa-.II
Yi (1"" 4. 1117).

I" NotablJ. OBI oldie ,.. ...."..... to ..
pan removal 01 die ._...... iI SWaMI r_
COPIl!Nldc:llao. I&. die U.s. ........., 01
Or-. Brtaala'. !keNt.... Tel.,lI.. ADd CUIe
pic. CoaImeDIi II 2-

.,1. .s. c&o HuW ...., • 1.16, 1.17, 14..25.

171. 1'1Ie ....... 01 die ..... t:omp.DleI to
comlriDe wtdl fanip l"I"ulacnIrwa II ......pU.
fted '" LIJSoutb'I puDoaaae U'lUIDalt ill fa.

AmOD, itI many other und_irable CODN
quences••uch • den!opmat would further
reduce c:ompetitioD in tbiI COUDtzoy, it onJy
becaUH the coDlbiDatioll of foNip capital
and the Repaal Campa1 mcmopoJy .-i
UaD In with a capdYe IIIU'bt &IDOQDtiDr to
lOme MYlJlty pen:eat of the total market
will prove f.tal to whatever independent or
smaller producers ,till .uniTed. Another
likely CODMqueDCI would be • Stz'OD, detri
IDIJltaJ tffeet OD the int:lnlatioD&J competi
tiT.... of the Americu teJecommUDiea
tioDl iDdUltZ1 ucl the empJoJmat oppor
tuDitieI of AJHricu worken. NT1A
Trade Report at 1....

ID 'UID, DOt oDly bu DO chaD... occurred
in teJecommUDieatioDl IDd CPE mau.fae.
turiDc .iDee 1981 that wovJd jutify the
rtmoval ot the Nlt:ric:doD tmeIer the MetioD
VI1I(C) ItUdard, bat the oppaeite it true:
a removaJ of the~ "ould be libJy
to ut:iDpiJh or nbltutiaDy c:urt:aiJ the
healthy COlDpltiti,. cIoIDIItie m.arbt that
hu emerpd ia the Jut t:tu. yean. Then
is DO jutitlc:atioD t. NIDO,iq the maaa
faeturiD, Nltriet:ioD, ad tile NqUllta for
.ueh relDOftl wiD be daied.

V

/~SriN:a

[11] SectioD D(I))(l) of the __ pr0

hibita the Iqioaal CompuiII froID prorid
iar "iDformatioll Nt""n AI'. T, au
F.supp. at m.m All iDtorm.adoa .....
is detiDed u .~ off'" of a~
for ,.Derstinr. acqairiq'. ..... t:rau
formin,. procell"" rttzit,iIc, gtjIfzjn. «
makin, aftiJable iDtormadoD "hich 111&7 be
C011Yeyed via wleMmnnmieidoDLn AT.
T, 552 F.supp. at III."

~ ollUCh vaeura '1 PI a.. to0===-.
3'-"0.

11J. A IOIMWbII ,.oriIIJtI. ...
vm(J)) of the ...,., At • T froID
providiaa ellaraalc p' '. a e". 01 ....
matiOD 1ItVice. far 01...,.,. froID
the date of alU, 01 die.... AT. To 552
F.5upp. al" 231.

111. The DepartmaI 011.... dI!IDI to .....-
101M difficult)' ill cIIIIInpteN. ..
chup Mr'\I1e-s ADd ......... ..".:" ..
pon al 106. 116. 1'biI dIlID II IDIMWbII puI'

I

1.
I
~
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I'" M apIaiDd abow. necwort desIp ~ DeVer'
~ panicWarty w dyDamic. mar.
Ut II dill far iafonDacioll it iD¥olwd.
red-ill" an DOl men1y opdoaa1" tMJ an ole
Ia m,nd."",..

u.s. Y. WESTERN EI,EC. CO.. INC.
Che••71 ' ...... as (D.D.C. 1W7)

While the dec:iaiooa OD iDterucbult ser- eluded from the iDformatioD servic:es mar.
vices (Part lID and OD manufacturiD. (Part ket, they would bav. u iDceDtive to desirn
IV) are Dot particularly difficult, because their networb to aecollllDOdate the maxi
no penuuive cue hal beeD or caD be mum Dumber of informatioD seme. provid
made that the partieuJar restrictiODI are en 012 account of the earDiDp they could
eUrible 012 any reuoD&ble buis for remov- expect to receiv. from theIt providel'l iD
al under section VIn(C) of the decree, the terms ot aeeesa f.... On the other hand. if
problem is more difficult with respect to these companies were permitted to provide
the infonnatioD semees restrictiOD which their own informatioD ..mc:es, their iDeen
is diseuued here ud iD Part VIII, i¥"a- ave would be .'to deIip their local net-

II the Court were to CODiider oaJy th. worb to diIcourap competitors, and thus
request of the ReJioD&1 Compuiel aDd of to thwart the development of a healthy,
the DepartmeDt of Juatice for a complete competitive lDarket." AT et T, 5S2 F.Supp.
removal of the restrictioD 012 the provisioD at 1.eG (footnote omittecl).
of iDformatioD serricea, ~u~ ctiltiDet:ioD Bued upoD theM CODIidel"atiooa, the
betweeD CODteDt &Del traaallUUlOD, that de- Court bu coaaiIteDtIy upheld the restric
cisioD, too, would plaiDJy have to be ill the tioD u iDcorporatecl in the propoNd COD

neptive, for the information HrviceI ~ MDt dec:ne nbmitted by the parties.
strietioD iI IUpportacl by the same factors Thus, it aplieitl)' rejected the lunation,
that require re~ntioD of ~. intereschaD.. made early OD, that the ReJioD&1 Compa
aDd muufa.eturiDJ prohibitioDl. me. eoaId "JDGIt .ftlciatly pro,ide infor-
~ the Court Itmcl ill the 1982 OpinioD matioD MrYbI by tak:iq ..m.ntap of

esplaiDiDJ the proviIioDi of the dec:ree:. varioaa 1CODOJDitI," for aamplt by the UN

AD informatioD ..me. 1ft provided of the IUDI equipmat for ese_It tel.
direc:tJy via the telteommUDicatioDl net- commUDicsdoDi and information services.
work. The OperatiDJ Com~ would AT et T, S62 F.8app. at 181 n. 288. The
therefore baTt the I&IDI iDeeDtiY8 aDd Court coDduclld that it would be impouible
the same abilitiel to dilc:rimiDate apiDIt to dttermiDt wbItber I1ICh an adftDtare
competi!l. informatioD Mf'rict providen ... due to iDbeNDt .ffteiadeI or to effi.
that they would ban with respeet to citDCieI r8ultiDJ from the dtJiberate· de-:
competiDJ int.eracbaDp carriers. H.re, lip of the Mtwork ill a ctilerimiDatory
too. the 0ptndDc Compuill could 6- fuhion. JiLl'. Similarly, ill NIpoDM to.a
criminate by pro,idiq mort faYOl'able 1984 requelt by the Recioul Companies
aeceu to tbt 10cIJ __ark for their OWD for a waiver of the 1iDe of bum.. reetrie
iDformatioD ..mo. tbID to the infonu- tiona in MetioD D<DX1) of the dteNe, the
tieD~ pro'f'idM by competitol'l, Court reaf&mtd that nlDOftl of the infor
aDd .... too, tMr would be ablt to matioD serriceI NltrictioD woaJcI bav. to
.u.idiat the pri.- of tbtiI' MrricIs with await "Iipi&ut tec:JmoIocical 01' atrue
NYlDu. from the local uchanp moDOp- tural chaDJts" that woaJd lu.tutiaDy ,.

011· duel the depadace of iDformadoD ..me.
AT. 2; sa F.8app. at; 188 (tooCDOte o.m. providen aD tbt local nrhaDP .-worD.
teel). AT et T, 512 F.sapp. at; sea. ·ADd-the

The Coart 1NIlt aD to ., at the time Court foud that, u of dIat time, DO IUeh
that, if the 0pIntiq Com..... WII'I a- chaD,.. bad oecarrtd.I1I

zU., far It,.. ..~ m.1DIlde the 171. WhIle cllmpCdoD la" variouI bIforma·
dildaaioD wIleD it cII"Iftad tile dec:nL tioD III"Vic:II __ bII ....."d.1ly iD

a, ad ..Pm YIIL IIr/N. m.. ..me- vary
widely with NIpICt 10 CODCIIIIn1ioD IDd cue of ..
envy. SollIe IIIIrkIIIo IUda .. &boll fOr w.
phone answeriDI ..,-I... public AIUIOUIlCe· .
meftl terYiceI, aDd aIanD IDCHIiIOriJtI, for exam·
pie. are easy 10 ea. aDd, la 1DOII PQlRpbic
areu. UJICOIICeD1Z'aI 0dIen. iDdudlq lepl
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A. n. R_pnatJl Compeln, BottUn«a
nere still baa been no sipificant. rele

vant ehanre in the situation. As diseuued
in Part II-B, myra. the Reaional Compa
nies continue to poueu bottleneck control
over the loea} exehere facilities, and tbeH
are the facilities upon whieh competitive
information providers, like the ReJional
Companies' competitors in the iDtera
chance and the manufacturinr mark.ta, de
pencLITI As then AuiltaDt Attorn.y Gen
eral Dourlu J. GiDlburr ltated in a Sep
tember 19, 1986 letter. to Jolm D. Dinpll,
CbairmaD of the HoUM Committee on ED
el'l1 and Commerce. at pp. 5-6:

[t]M Dec:Ne'1 buic reaUictiou on the
BOCa' ability to provide information Mr

vieeI are bued on the BOCa' control of
aceeu to telepbone e:aat.omerI throup
the loea1 achaDp network ... lhould
conditiona c:haD1l to the decree that th.
BOCa DO lonpi' poll" bottIeDeek mo
DOpoliel over the local Dee-orb, it would
be appropriate to conaider remoftl of the
information ..me. reatriction.
CompetitioB ill the loeal acban,. mar-

ket:. it foree1oled DOW U it .... thl1l, •
CUM of the eeoDOIIlic iDfeuibility of alter
nate loc:a1 ctiatribution teeJmoloJies on a
sut.t&DCW seale. To be 111ft, information
seme- caD bypua the 1aea1 mcmopolJ
bottIeneeD controDed bJ the RecioD&l
CompaDiel to a aliPdJ sr-tar ateDt thaD
caD iDterac:baDp..me.. BOWftW. u
will now be NeD, the ftriDu &dditioDa1
bypua teelmoloPe do DO& pro.ide meu
iDrfal ehanMIt to the iDtonudoD WI'"
pnmden who, bJ the .,., aatan of their
bUliD.., mat ... to NICIl 1arp, dill-
penecI ndiaeel 0ftP NUODAhIJ priMd.
iDtenetm fICiIitiIL NTIA. CowIptCUin

dm__ .e:e-", a..... ... nn.....
PlIlC-....... 1dPI1 ClDIIC.'·' I»
puuDeDt of lU1dce I.eplxt lit 112: Hw."
part a' ~1. 6.1S-6.1.. 7. L 10. 12-13.

I'" s.,....s, ADal,IIa ..., 19.1"'.
." Dr. I.- L SwIw7D" W ........,
OIl behalf 01 TeclDDOIIIic:I aDd TecbDoloD. lac..
laacNcl co me .., 01 &he Ad Hoc TtJec:o....
awa.icadou U... Coauaia-.

177. CD-ROM IWIdI for COIDpKl-dllk radooaly
memory.

in UN 1AcGl Ezt:J&o-. T.lqlumc Semca
Marlen at 29.

nUl, the physical tz'aDIport of media
throurh computer diab or CD-ROMS In iI
not comparabl. ill functionality to On-line
databue..mcea. The CD-ROMS aN a
sentially storace mediums; they do not
provide tranaaetional capabilities, and they
bav. larply fixed UNr coaa. Another
pouibl. altemaDv', satellite tranlmiuion,
it UDSuitab1e for aD aeept pouibly lOme of
the VII')' 1arpIt UMrI becauae (1) the ren
val public itMlf eouJd DOt be reached by
wa, of satellite eommUDicationa bat only
the RePma1 Compam.' OWD facilities, and
(2) sateDite tnDamiuioD • UMd etfieiently
primarilJ for a coaZUOQl, hiP volume
It:N&m of em.wa, data.lft ADd wbile ca
ble n.tworb 1ft DOt depadent for au.
mialioD 011 the local ac:baDp network,
they do depeDd 011 permiuioD from the
Repaal Compuill for ettaebmat of
their cables to the taJepboDl compaiel'
po" and the ahariq of their CDIlCIuit
apaee.11l III aD, 1ftIlc,· reprdleu of the
D&tun and acope of cable depadeDce on
local Behanp fICiIitiIL abiquitou cable
networks bav•.yet to be dn'eloped,&II &Del
cable, too, pneraI1y proYidII only ODe-way
data.

III Ibort, there doll DOt aiR &D1 IDISD

iqful, lar" ac:ale a1terDadft to tbe fIciIi.
tiel of the local arbup Dltworka. and
the iDformatioD ..m. ptOriden remaiD u
dependent UpoD dloM faeiIItiII, aDd thole
who control them. u thq did ill 1984 &tid
u interexebaDp prvricIen do at the
preNnt time.

Dr. Haber. the Depu1:meDt of Jutica'a
expert, DOt olll, NeOIDiuI tJUI eoae1uIioIl
tbrourhout hiI rtpOrt... u doll tbI

.,.. S. Huber IIparI • , 21.

.". W Cab&I C4- Com ..
at 12-14: NIdoaaI caw. T....
Meoc:iltioD Com- II••~

I" Warner Cable ComtmmtP.ad.. ComIMDtl
• 15.

.'1. Althoulb OIl me topic of bItonDadOD ....
.... on other topk:I. Dr........_ till
,.neraJ Depanmau ol J__ poIItIoaI. die
fKla be repona OD iIGC bIfnqueDtfJ IIIPPOft
conclusioftl at 'tIriucw wttb ma. pcMIldoU.

.
I
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la. Tbe a.... l.tport,....u,.~ the .....
er tenD -u!C,- but tile YUt

IDIjortly 0I1oc1l admPI' oampulet .,. ..
PaaaI eo......, ......5. ad. Ie ..., fteDC,

for~ 01 dill ...,. dIIn II DO ,..
VUII diet........

.M. AMfdoeellJ, uDdIr .. PCC'.~ 111
order. tile c...- IU1 iaaIl ill-
fanaaIioG pm... dIIit caan1
.... bu& ca.,..-J'" IDUII com-pua" equip uGaeral
ENcIric e-mL:etla. aDd servtc. c:om..
ay emp~ OM _doa .. 2J. thIir more:
apeui¥l .......DlClioaI caa .. IUbject co
delay ad ochIr CIIIIIIlpuIadoD

u.s. Y. WESTERN ELEC. CO.. INc.
Cha ..."'...... as (D.D.C. 1117)

NTlA,IU but h. c:orreet1y .mphaaizes that, view n.w traDaport tedmolol'iea are "on
becauae of th.ir v.ry nature. information the horiJoll. the [le1ioD&1 CompanyJ still
services are especially vulnerable even, to provides critieaJ liDb in the traDlport pyra
slirht manipulation and discrimination. as mid." Report at 1.1&.a..
they ~. also ~ small d.rradatioDi in B. l11en1tiw aM Abilit, to
tranJrmIIlon quality. For that reUGn, h. ~_ . . It... uveramlft4l_
correctly concludes that the vanous exam-
ples of non-access-dependent service. cited It is nectS1&r7 next to determine wheth
by the Deparunent of Justice are not real er, with respect to the proviIion of monna
substitutes. especially tor ..tim....Dlitive tion..mce.. the incentive and ability ot
information services. [whose] competitive the Repmal Compuiel to enp,. in anti
health 0... dependl Stz'ODr!Y OD c:ontiDuiDr competitive coDduet remaiDa the same as it
nolMiisc:rimiDatory aceeu to (lterioD&l WII wbeD the dIc:ne WII entered. The
Company] IU servicea and f~.': ~ anawer it plaiD. TheN bu been DO chanre
port at 6.23. In another seetiOD ID lUI whatenr in thiI ~peet liDce 1984, and no
report, he nota that demonatn.tioD that now unlik. then, there

[c]ompetition amonr databue providers is no nbataDtial pouibmty that the Re
and e1ectz'ODic publiaben it critieaUy de- aional Compam. could DOt, and indeed
pendent on reliable fast delivery at & would DOt, 11M their monopoJy pow.r to
~D&ble eoI~. Th~ telephone network impede competition iD the information I'!'-
prond.. a c:rit:ical UDk between many .
providers and th.ir CUltomen. 'rAe pol- VlCII market.
sibility of [Re(ioaaJ CompIDY] entz'1 illto The ReJiouJ Compuies &flUe at 10m.
th.. information marietta therefon rail- )enrth that tbq ban DO iDceDtiYe to diI
.. the familiar eoDC8rDI about the pou~ criminate apiut compItiton ill the info!'
bility of dilerimiDatory aeceu to £ReIioD- mation..me. marbt beea... to do so
a1 Company] faci1it*. woulcl dirniD_ 11M of &be network and

Report at 7.7. hence arlductioD ill their NYeD1JIL'. But
ApiD. aceordiDr to Dr. Huber, the.. iD any marUt"bIn the RqjoDal Compa

tioDal nlu. added nmrorb "depend heaYi- Dite aN iD eompet:idoD with independent
lyon the [ReIioD&I Compujel] to pro'ride information..me. pro,iden, their ~
traDlpuent aecM& to .. uc'. data tnf- nomic iD... lila iD manipulatiDr the.,...
tic." Report at &.18. IIlIlllD, wJUJ. iD bit tam towuG 11M of tbIir cnna ..me., nth-

la. A tec:halC81 ...,. pwfonDid b1 HrL\ c.r-- m. dIa 2GO 1IIiJII) IpPlladoM. aad
tuwwt. mUll dIIr ... the dlmKWtldc:l 01 =- pII" ........... II ...... u S2.ooo.
a1~ re1W oa ." .. DIpuuDeD& 011-. N'nA. ConK liM br ,. LoI:JaJ~ r.
lice .. iMGlDplIdbia wtda ...... 01 1lIOII p#ItJIw~~ .. 29. 30-34, 37-J1.
iafanDadoa~ 1IdcI'uwa¥l
.,-requIn ......... 1I"aUo
mi"'on ..... ad Iftl'aII =- ,.. -.II.,....
is .u.aao liD 131,000: Q). lID m- opdc .,.
tat. am, 1IdnJo*- 01 kICIl ftbIr .,..
.- .... -- ae.L aM'CCDII"I ..
eitbIr 14 or 672 vo6aI equiftIIaI ..
.... aM ,..." .. II far iJIWacbaaII lC-
c.- or priwM q ().., • ..u JIIIIDo
.. 01 eMIl .,... baw .. CGIdJ
............. far IWOoWa1 opw.... (4)
ceUuIar ndio ..- 1ft aoc ,....n, appro-
priaIa far .me.: c-. mMe eel»
Jar .w:. mdnk far local
.w:. • tIda dIM: ad dmeI
COUW.....w. quaIIIr. (5) =- oI_taJ
wmia'doIl .,... IIIaJ .. biIbIr Ibaa for
microwne .,...., oww 17.150 ,..... cbaa
.. ....... to .... CoauDuaIadoDI ...
seai'ch: aad (6) ...mM .,.... 1ft 1lIOII COlI- .u. NYNEX "IJIIlI:IIIII • .12-33: US W. Mem-
e:ffec:tiw for hiP tnfftc vohuae, 10lIl hIul onadum a& 41.
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er thaD in encourarmr mazimum UN of new buic: t:raD8miuion services, and mia
the network by their information service UN of euatomer aDd competitor monna
competitors. Only ten to twenty percent of tiOD, Report at 7.10. aDd furthermore that
the total COlt of aD information service is' cotta can be shifted to repJabtd bum..
accounted for by Rerional Company usa,. on a larp scale.I " Huber Report at 12.16.
COltl. Huber Report at 6.29, and a RelieD&! 11.18, 10.23. 13.11. 9.9. 8.12, 7.15; .. 4lIo
Company would therefore eUll far more Commentl of Information IndustZ"7 ~.ocj.

from a customer baae throurh use of ita ation at 13-15.
own intonnation service thaD it would
throurh network usare by calli made by Even now, wben the opportunity for Un-
and to its information MrYice competiton. proper activity by the Relioaal Companies

nat the ability for abUN ailta u doli is miDim~1 c:ompand to what it woul~ be if
the incentive. of that there can a1Io be DO the NltrictioD were lifted, daDrer llpala
doubt. Aa stated above information... haft belUD to appar. For aample. DuD
vicea are frape, and ~UM of their fn. 4: BradatrHt complaiDl that ill the Yenow
rility, time-eeDlitmty. and tMir aeptivl Para directory market BeDSouth it dupJi.
reac:tion to eveD small depadatioDl ill catiDr the BeD Sratem patteI'D of refauJa
traDlmiuion quality and speed, they &N to deal with competitors. ~tI of wiD
m~t euiJy subject to deetnc:tion by thaN iDpeu to do 10 beiDc foDowed by bad
wbo control their tl'aDlDUuion. AmoD, faith DeIOtiatioD. and farther delay. That
the more obviou meua of anticompetitin partieuJar spute appean to be peDdiD. ill
actiOD in this reprd are iDcraIeI iD the the courtl. CollUlleDti at~ Do 15. .
ra~ for thOle s~ a;Dd priftte 6DI Similarly, IIttIcaD, u automatic meter
sem~ upon wbida JtecioDa1 Comp&DJ radiDc aDd moDitoriq .,.., c1aima to
competitors depend wbile lonr rat. are ••
maintaiDed for JtecioDa1 Comp&Dy network ha~ ~~ rib NIpect to ita eon
seme.; muipuJadoD of die qaIItJ of DeCtiD', jacb JUt u the BeD S"... tzut.
acceu liD.· impairment of the IpIICI.~ tel tqUIpIDeDt compftitcrs deJa,., .....
ity, aDd emdac:,. of dedicltacI priftt.I .. am charles. and dif&altiII ill~
used by competiton· dnelapDeDt of..... aatilfactory ICCIII of DeCTTI.rIy mtlfton
informatioD ...,..' to tab adftDtap of needon deviceI. CommeDca at 7-8.
plamlecL but DDt ,. pablielr kDnII. To the ateDt that it II poIIibIe for them
cbaDret in the wadall)''' ..wwk; aDd to do 10. the Relioaal CompuieI IDay eYeD
UIe for RepDal CoIDJlU1 blDdit of the DOW' be enppel a1Io ill iIIlpI'oper cralHu~
~owleclp of the dIeip, .....~ sjdipdoD. F. aampIe. a •• 1IDdIr
Ie COYer&pp and tn.t& pUt__ of eDIIIP& taka by the .taft of the c.Hfonja PabBe
itive iDformatioll ..me. p1'OfilNn." Utilftill CommillioD of PICifIe Bell'1 reJa.

Dr. BU., too, bu reeopiIed that the t:ioDIJUpI with ita effRIe_ toad mdacI
RecioDaI OnpeDieI &N able to dIIerimi- that: (1) Pac:iftc BeD aDd ita rat.epayen
nate in the pro aDd.... weN DOt adequately eompauted f. the' .
torat:ioD of priftte t.tmiDI of lou or traDlfer of lIdDed ......... to

... S. Com........ tJI A.DAPIO _ 21" 0..,. cal c-. of~ ......: _ ILIa. ..
IitioG 01 GeDenl EIecIrtc e-mkad.. ... 111 • IOC .... d 9' aak mall .....
s.mc. • %1. .. 10 pIICIIIII til .. _ til ....

117. 1'bIIt repaft _ 1.15 ..1c)roJa ..... -- would be pac rIeIIJ 10 ..
dy II pcIIIible far ...,. ClI*~: IOC' : - 12.1. 11' ..
• 1.12, that die,. Camp ...] ... s lOCI wen 10 1M .,.., ..
Yer1 boIdoa[...................... pre 'n, marbc. _ - .....
erJ 10 [PuItUc va 'D' SentClll] 1M to IWIder tbe!r calli,..... n marbI
CUItOma'I tbrouP 97• .." : _ lCU1, .... ."..,... them eMir wIddli lilt
'IJf me BOCa wen ...... to me __ lOCI bid coauor: AI 12.16, ' poIID- .
for (Voice SConp ad ---.q _ daI for c:r-..IUbIidy ." IU'I to : ...
milbt be able to colllpWtoW UIIfairiJ ." IbIfIiIII lJ.ll. "'the~ Co IIJ....,] IdII PhAt_
the COllI 01~ VIa.w:. iIIIO tbeir critical UDb for a1IInD piO''''-.
repa.Iated 'CCOWItI, tbua rwduciaI dIetr ."....
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VI

RegulctiOft

The Rerional CompaDi. and the Depart
ment of JUitice up. that, unlike durinr
the period prior to the entry of the decree,
FCC reruJation can now be depended upon
to keep thON in control of the local ex
chaD,.. from aPlinr in anticompetitiv.
aetivitieI, wbether in mterlxcbanre .eme
et. in manufaeturini, or in information ler
viceI. The Court bu cuefully coDlidered
th... arpmata u w.n u the replatioDa
on which they art bued. Upon 11Ich COD

lideration, the Court bu concluded that
th.N it no NUODablt buit for UlUJDinc
that the rep1atiou wiD IOlv. the uatruat
problema p....ted bJ tbia CIoN.

A. GftWIJl

Fint. AI diIcuIecI ill Part 1, n,,-a.
dtlpite the decld.. aiel requirlmeDta in the
CommUDieatiolll Act, "" U.s.c. f 202(a),
and various FCC replatiou requiriDl DOD

dilerimiDation, equal 1CCIIa. &lid proper
coat aUocatiou, aDd notwitbitaDdiDl the
CommillioD'. own peniltat ud dedicated
etfol'tl for a number of ran. the FCC wu
unabl. to pr'IYat or to I'IIMd)' major ud
competitive abuaeI by the BeD S,.tem
achieved tbroqb the ICtiritiee of ita local
affiliates.

A lubitaDtiaI put of the trial of tbiI CIoN

revolved U'OIDd tilt~ BeD

u.s. Y. WESTERN ELEC. CO.. INC.
a ....n ' ....... as fD.,DL ItI7)

UDl"8pJated operations; (2) Pacific BeU on the sale by the RelioD&1 Companies of
provided 1epl and traiDiDr serviCII to com- iDfonnation content wiD aceordiDrly be
petitive ~peratiODI at below market value maintained. With respect to the ioue of
and Pacific BeU employees performed un- iDfonnation traDlmillion, lee Part vm, in-
billed work for unrerulated affiljates; (3) fra. .
propertiel were traDlferred from Pacific
Bell to unregulated operationl at below
fair market value; (4) teehnololY was
tranaferred to competitive operations from
Pacific Ben on an UDcompenuted buit:
and (5) Pad,1 unrerulated operationa weN
poatuitoUiIy benefitiDr from their atfiI.
iation with Pacific BeD. California Public
Utilities Commitlion, A Rqorl Oft Paeijk
Sell ~ AJjfliGt«VSvbftdG,., C'ompania,
Proceedinr No. A.86-41-084 (JUDe a, 1988).

Perhape even mon teUinr it the Depart
ment of JUtice'1 recopition that "[o]n.
caDDot be u definitive with rllpeet to to
the potential competitive effeeta of a [Re
ponal CompauTs] provision of information
serviees that use [ita] local uchaDre faciJj.
ti." u with rllpect to thole that do not. l •

Report at 122." As ctiIeuNd aboft, aJ.
MOlt aD information Hr9'ieeI mut and do
UIt the Rerioul Compuiel' local g

chaDr' faciJitiel.
In lhort, the NUOU cited bJ the Court

in 1982 aDd ill 1984 art u·vaJjd today u
they were then. Tbtn it DO q'Ultion but
that the Rerional Complillill would ba"e
the I&IH iDcatiftl aDd tbt I&IM abilltiel
attributtd to tbem at tbat time, aDd that to
open up tbt information ..me. marbt to
ita tun atftt, u requ..-l bJ lOme, would
be to tab the ftr1 riIb I. that Deither the
Department of Juadct DOl' the Coart WIN

wilUDc to tab dIrw r-n ..... aDd that
the dec:rM pJaiDIJ forbldL Tbt NtrietioD

.& :' 2 IIId coaem ....
~ .... , __ bJ 1UbIcri.
..... c. II of~ PuN""!"1 c:omp.
111-5.
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stntqies aDd the CommiuioD" IupI1 fa.
tile efforta to cope with these ,tntqieL
The OepartmeDt of JUltiee arped. aDd at
the trial it introduced volumiDoQl espert
testimony and other evidence ill ,upport of
ita arrument, that the loea1 aehu.... 11"I
so complex and so teehniea11y dynamie. aDd
that they comprehend 10 many and IUch

complex joint aDd commOD cotta, that rep
latioa could not prevent uticompetitive ..
t:iritieI.1tl '1be Depu'tZDent accordiql1
stated in ita RespoDM to Public ColDDlellti
on the PropoHd Kodi&ation of FIDaI
Jud,ment, 41 FeeLBei. 2S,S2O-88I (llay
2'f, 1982), at the time the COllMDt decrw
... UDder COIlIideratioll tbaC:

At the hart of the 1O"ftIIMIlt'. cue ill
UJ&it«i SttJIa ". AT. T ... tile faila.n
of repJation to aafepard competitiou ill
the face of the ponrfa1 iDcIDCinI ad
abiJit:iel of a &m enppd ill die prm.
lion of boda repJat.Id moaopolJ ud
competiti.e.me.. N.- of~
problema [C'J'OIHUbIidiIatioD aDd ..
crimin 'doll] bat thlll far pro'. amaa-

.ble to ,ucc•••M nplatorJ 1Ohatiaia. JD.
deed, the .,., buiI for di,.titan it
that the uticompetiti,.~ iDMr
eDt in the joiat PiG'" of repJat.Id
IDODOpolJ aDd CDIIIPIdCi........ an
otherwiM iDIol1lblL ".., pamttttni
BOC -t17 iDtD ....... marDta
would 1IDCIenDiDI dIle miae... ,. die
ctiY.titure that iI dIle ..... I.a....,
m.ch.njlJD of tb& modif'eadaa.

.'L s. ... D., m- 01 J............
cbu:D of A..- ... lMa. • .....,. US .. -.
161-62. 2Il-G. _)74; D , m 01 J....
PrcW IItIf • 24-& ".,.,."

1t ....... .,....'a11..,. ..........
jua. iI.1III ,a '11. "'"••7111 (I 'I
.. DOW. dill r-. 'S-. a .." .....
11IIIII far..... .t _ ., paIIIIIII
IDItra.,.... toII,M II"
rlj._ .... ,ul...

PlW to ...., " Fa:. ....
.... $J5 III OWII ....
IDI ddIfI 01_ Ca • c.n. «-
". 531-32. .,..). a «1 dII& .. ,.......
daM ... '1'" to ....- '''''OIIIJ'iIiIl''
.... .s.. Atins? e:un. irW 01 JICC
... April • Ita. • JW7. ". Coun lao
"'~"""""tblDe _
oll.a, buIa •• bJ .. -"...,.. ...
N:OI'd. tbat me np1Idou could .. 10M ..

Tbe DeputmeDt _at on to .y that there
... ..little poaibiJitT' tba& rep1atioD
would be capable in the tutarl of deteetiDl'
or pnventiDr diIc:rimination by the BeaioD
al Compuiel. ReIpoaae of the UIIit.ed
Sea. to Public CommenD, "'P"It 41 FeeL
Rer~ at 28338.'·

Second. At the time of the drattinr of
the CODMDt decree. the parties a1ao COD
Iiderecl MYen1 detailed "rqWatDry" in
jaDct:ioaa, in lin of the more drutic 101u
tiaD &Wl1 adopted. TbeH propouJa " ..
t.ppI'Optiacel1 labeDed by the parties
"QaaImiN r' aDd "QaaImiN Do" Deput.
DMIIIt of JIIIticI CoaIpedtift Impect Stat.
DMIIIt at 11.... UltImattlJ. the Deput
mat CODCludId that replatory matVII
coaJd not"~ enD remotely" the
effect:iY of the more cleeiliTe decrM
tbat ubmitted to the Court. ilL at sa,
ad tile Com eDdoned that poai1;ioD. AT
• 1, au r.sapp. at 1.....

ThIn ca""OC be the .Jipt.t cloUt,
tMrefon, that u of die tilDe of the -t17
of the dIcne, the pgtiII- ud the Coart
bid CODChJdId dIa& npJadoII woaJd not
aDd coaJd 110& be made to work, ud thal
only the "titan aDd dIle CODCOIIIitaAt
impaIit:ioD of die 11M of baliDtl.~
tiGaI OIl the Ie"'" Compa_ coaJd be
depaded 1ZpOII to paw,.t a IWCIJDPdon of .
am:Icompetiti.e wti.itill.

TIUrd. Gina that reaorcL NHu. coaJcl
properb' be 11M. npJadoII u a bail far
tbI remonl of die __ NItrJctiou emir
upon a .howiq of a aoecm.d DIed for

prM'=m _

.... AT .. 1. 552 ' 117 .. 22t:
DIpInzDeIII 01 J.... I. II aPel " _ 2Q,
1912. 1& 51.

1.. l1II ..,..a.I_ 4 ..
lOUr. till FCC _ 17 J ,1 .....
CUI~ (I) rtPD 01 ..-=- to me lDa.,aIJ .., h- ...
m- fiIbII, (2) • III. I ....
aIII1 a1IDGII DD 1:1I.... jcaI :aIDa.
~oIme~Ca I d •

I" The W s,.- __a till
Court wu DOl caW ...
Iioaa 01 &be aDIiIrua afl 1Iftd. .s.AT ~

• 1. 552 F.5upp. • 21~U. ............
c:nI proceeda aD ........ 01 _ IIDpJIc* ..
sumption co dIM cffecL .s... AT .. 1. 524
F.5ypp. al 1336-1311.
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Che••,. ....... as 'D.DoC. ,,.,,

/ \ reruJation or a subltantial improvement in System. the orpnizationaJ state of the Reo
the relUlatory IanlUAft and praetiee. IM rionaJ Companies iI much In. rilid and tar
Yet neither baa oeeurred since 1982. more compla-with their subsidiaries.

If anythinr. the need for the line of
businesa restrictions it Iftater today thaD
it wu before the Ben System breakup. At
least in theory, and to an extent in practice.
the BeU System wu rerulated in almost all
of its structures and operatioDl.1• By eon
trast. many ot the current operatiODI ot the
Rerional Companies take place in u.nreru
lated markets. ThiI complex mixture of
rerulated and unreruIated aetivitiea PI'O
vides thae eompaniel both with a powerful
temptation and with ample opportwUty to
c:ommit anticompetitive abUHI in the com
petitive marketa ud to .ubaidile their com
petitive operatiou ~ profitl eariled in
the monopoly marieeta.'M ID view of the
fact that, wbe compared with the Bell

1M. Several Retioaal ComplaJa wauJd aad
the reiadoubip ........ tbI dIcne &Del..
doa oa ill ..... c:onmvt'", tbII c:rldciIaI 01 tbI
efftc:ac7 of vartaua FCC naIa -an ill raUtJ
rearpamea&I 01 __ aIrad1 ......,.. to &Del
rejected '" tbI CommteeMa- Eo.....,.,. 01
PIlcificT"" • 42-'5: ......,., 01 Sou&b
~ leU at 21-23. n.~ ill dIiI cue
wu premiIed ill ••....mte' ,.n upoIl cbIlMdo
equac)' 01 rwpJadoe •• __ ,. .......
wida pncdceI dIM....dae SbInDaa Act. It
is abIurd co mei-ill da& if eM or liD
iJar npIadou and '·d 1Dd dill dae
c!ecne'................ _.,•• _ ..
IDA tbI r_k:doaI IIIauId .. eII=te.,• .,.
way ...... die e-mt ftt 10
adopt man iilfec:dw "II, .........
meDII baw litblr ..... &aM. or,.... &aM.
aDd haw failed. n.~ law 01 cbI CUI
here is die decree. .. FCC cIed__

FUftbInDort. 1M Pee AI of ClaUnI DOC=-- willi cbI" of~ cbllDdD'Ull
Inc die (oem! 'aa 11M'. tel
dIM II II PI" IJ'IIlI to ...... or CMrride
.....- ca.-.. Pa: "*mM III 0pp0Il
tiaa • AT. T ........ ...s.

III ... cbI '.aMl e-npen, IIpIIIaIII
coaIIIIuIe ItaIpI)o ODe .....,. to ,....
die __ 01 ,...,. 'D _ 01 die
,.,.... dIM .., .." .. lle-

a_ VlD(C)......... .s. Z6. 35, 31.
90. .....

... Bo fa: DOcIINcI~

flIP auiWlb, owerW--. m-tc or W ~
01__ DlPLDiWiII 01 J...... 'ftIird $We.
IMIIl 01 CoaIattoDI aDd Proof • 1'"

•M. S. .. lIrtiMtt .- tr. A1' • 1, 6Z1
F.5upp. 1090. 1095-N CD.D.c.I916).

partnerships. joint venturel. and other en
terpriln. some relUlatecl. some UD.reruJat
eeL some reruJated in put '''-diserimina
tion apinst eompetitors and erosi-subsidi
zation are far more difficult <to detect. p~
vent, and rectify throurh reruIation now
thaD they wen in 1912.1•

Fourth. To the extent that there hu
"been uy reeat chanp in the relU1atory
pic:tuN _If. it hal been to weaken the
repJatioDi IOvemmr telecommunications
carrien. not to .tmllth- them. Thit is
sboWD moet dramatic:aJly bJ the FCC's ~
pa1 ot the MpU'ate .ublidiary requirement
tor Racional CompI.nJ compeative enter
pril. Ii nquinmenc that it hacl there~
tore reprded u ita molt etfec:dYe recula-

.ff, 1iI Iddldoa. die I.tIlou1 Compeni. are
frwquadJ ehe""", cbIir orpaiI:Idoaa1 ICNC·
an. .s. w....... 1M. JuIJ I. 1917. at FL
fIIIII'CIIq .."P""" fundenwmal dwtp in
die c:orporMa fII Jell Atleadc with
..,.......1 iIIIpII far .. mooopoi, and
'OOIpMiliw ape......

1-. _ .... oIdae ....... Compui.oper.
... iJl ....-.l -. cbI_ lad local ,.,w..
tor7 bodleI UbwIIe ....,. • .,., cUfIIaab job.lOf
nOM 01 diem AI IIbI1 to be aware of die IIIUre
8nendal lad opII"IIioaa1 .... of I -.ponai
Co"IpeDJ•. tbuI, • cbI Cohndo P\abUc tluu.
U. Comm'ri. poUua .... III ......... of
... cbI CMlpea" -an .-ada11y
~ tbIy Me..., &Del"
ly alhc:t &be puItUc w.r..- to ... paiD& where
die CommtH. -CIIIDGI ... Jaot • cbI boob
&ad ,... of U S W..- eM ou1 Com,..
DY ill tbII... e-n 2. .s. ..
Lad;... ,.... ..,.. e-vilri

• .,. 1fX,
476 U.s. JSS, 1. s.a. 1-' 10 LJW.2d 369
(1-).

SftwraI ....... CaaIpaJM ....,..St1tIIJt.
'"' ,.., c.rn... UIriIaI ....·"'" U.s. ...
105 s.a. 1721. IS I 14 2d M (1915), ." ..dy
,. tile PI as a"doe .... eM • ITTR. AcI do.
DOC Plwaspl _,...... ....., of Plciftc
T......ZI-3Q, .. eM So; I Caun belcI in
tbII CUI oaI)' dill coIIIcIM i I JPMf", ICIiYi·
tiel IN 'mmu. rra. IIabWty UDder
tbe .... ICIioD doariDI "UDd.... III ,."" v.
~ J17 U.s. MI. 6J S.Q. m.11 Ll.d.J15
U,.3). 1'bM priIrcipa. aad dill hoIdl", uve 110
reJftuce 10 cbI m-at 1awIulI. Ia alone the < •

inllaDt p. Cl =.-4'111
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tory tooLIf' The FCC hu alia 1DD0ueed u 1iU1. repJation u pouibl. caD hardly
that it will preempt aDy ltate from at- be eiad at the tame time ill .upport of the
temptmc to requin ItnetunJ separatioa propoeitioa that it will proIUly l"IIU1ate
or otherwile to iDatitute stric:ter sat. more viroroaaly aDd more efftetiY.Jy tbaD
f\W'da for RelioD&1 ComPaDY CPE opera- ita pNdec:ellOn which nated to .app ill
tiODi thaD ita own. CPE D«:UiDft. 2 FCC tilbt recuJatioa aDd operated ill a prI.n!
Red at 15&-61: BOC Strueaual Relief Or- lOft1'DJMatal .amollDleDt that reprded
der at n112.- strict recuJatioa u • poaitiv. roaJ.-

Fifth. Betweea the 19501 aDd the early Sizth. Th. FCC aow hu fewer re-
19701. the FCC wu eommitt.ed. u wu the with whicb to rqulate telecommu-
natioa reaerally, to viroroaa replatioa of . tioIII c:arrien thaD ill the put, particQ-
I variety of buam...aterpriMl...pec:ialJJ , IarIy mthe dif&uJt aDd complicated ana
thou with public utilit7 chancteriatic:a. of COlt aJJoeatioD that wu • cntnJ illue
Much of that bu c:baDpcL The FCC aDd • the trial aDd that iI eatnJ to the iuue
iDdiYiduJ IIleDlMn of the CommilaioD t craeH1IbIidiIadoll today. SiDee th'l
bay. repeltedJJ~ tbemlelY.. ill time of the aUf of the dec:Ne, the FCC. ~
faYGr of wide denpJatiolL- The Com budpt aDd mupower U~- dec::z'aMd.ic-
of coa.ne doeI DOt ..... &D1 jacIplent nihatly. III 1_, the rce bad aD~
oa the wiIdom of that polic:J; that iI be- riIId ceiUDr of 2,101 empIoyeII; tbiI had
yoad itI juriIcBc:tknL How..er" repJa- faDeD by 198'7 to l,811employlel, aDd the
tory body that iI COIDIIlitttd ill priDc:ip1e to Commiuion... apparatly abort by 120

_ n. .'. 'oD is ... .., __ fnc:h'"
&beDe~ oll--. III'~_ II '1. dill
&be pubJJc fa JAellad..... 'w ......
iDI ol ,......, ........ .".. avUJabUIIJ
01 judidal ,.... til Pc:C.... HR.... dIM
!WNw fa iD _ i ; .:11 ... Hmfted, 1'IIe
Cauft ol AI, ..... .., _.. fa. wtIII Jla:
1.dda... to njIcI c:aftIr~ .. ..ur.,
Ali rrlM' ..... -. " Ia: 6G ,.2d U21.
1DI <D.c.ar.I-., 1'M6-.a.
..... II m.tIuIiId. i • J )Wi UIdI Judi-
ciIIl...... 47 u.s.c. I 211M(a). MIl It II
C"'mH ." C '17' ...
...,.....,. a....
IIrwI;Idcw nmrd
... to ." a- _ In ...

fr'OIIl judIdaI iICNIIDJ. c~ • II ol Mrouua
deal 1lIdIo, !Dc., • 1"'1"

... FClI'IMr FCC CIIIItnaM Maot 1. , ..
,.. c.rrMd dill ,..., _ .....

lie '''''Qu' dIM '. _., til ...
.... de.... 01 II' :: =hdo. would '-
iIDpiImm_ iD __ wtIIIII- rrr'm,1re IUda........................,..,..
..... • ,.,....~ A I1IItIIl "", r* IS'U
rirl",.. 31 UClA Ce-' '. 145, 1M (11M).

.. n. .. 01 ws 'f wtda JlICC
appa....... compwdliN ... II plio
fled '" ill blud c~mm__ 1111III ......
....... pr~:.,'I.. _ ......... _ ....
cw....~ol ... rms "'Ws,.
-. allhoulb i& ,1IOOdJ ,.. • I'I¥t8I dIe_
....., ... ' FCC eo-·_"•• AIDkuI CariM
(MarcIl U. 1917) • %'1.


